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MarGaret THomas, Respondent, v. Frepertck Hesse et al., 
Appellants. 


Dower.—The widow is entitled to dower in the lands which her husband held 
under an inchoate title, although he may have conveyed it prior to the con- 
firmation ; and, to the extent of her dower, the widow is the representative 
of the claimant. 

Conveyance—Dower.—Thomas v. Meier, 18 Mo. 573, affirmed. 

Dower—Conveyance.—If the husband sell the land without the relinquishment 
of dower by the wife, she will be endowed in accordance with the law in 
force at the time of the husband’s conveyance. Under the statutes of 1825, 
the wife is not barred by the fact that the husband owed debts at the date 
of his deed or time of his death, unless the claims of the creditors be prop- 
erly enforced. A third person cannot set up the debt as a bar to the action 
for dower. 

Dower—Action.—Where the alienees of the husband have subdivided the land, 
which is held in several parcels, the dower of the widow shall be assigned 
in each parcel separately. 


Appeal from St. Louis Land Court. 


The plaintiff brought her petition for dower in the St. 
Louis Land Court, September 11, 1858. Her petition stated 
that she married Martin Thomas, April 15, 1820, and lived 
with him till he died, September 10, 1848; that during the 
2—VOL. XXXIV. 
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marriage her husband was seized of the land in question. A 
summons issued on this petition September 13, 1858, and 
was served September 23, 1858. 

The answer of defendants denied any right of dower in the 


Pint ant Ried that Martin ngs was, ‘at hy time 
= gu oan ma iade, sbizel of an x3 ) "Mreritance, or 
~ state or interest in the land in question, or any part of 
it ;—that, on the 28th of December, 1830, Thomas and wife 
conveyed the premises in dispute to Scott and Rule, and said 
plaintiff then and there relinquished her dower. (This por- 
tion of the answer set forth the relinquishment as it appears 
on the deed, 18 Mo. 573.) That said Martin Thomas, at and 
prior to his death, and at and prior to conveyances made by him 
of the premises in dispute, was, and ever since has been, indebt- 
ed to sundry persons, whose debts so owing by said Martin now 
remain unpaid; that said Martin Thomas at and prior to his 
death was insolvent, and his large indebtedness so remains 
unpaid; that fraudulently said Thomas covered up a large 
real and personal estate in the hands of his wife and children, 
which they now hold; and, should plaintiff recover dower, 
the property fraudulently held by her would stand in her 
hands to compensate defendants. If plaintiff is entitled to 
dower in these lots it is because she is entitled to dower ina 
large tract of one hundred and twenty-three arpens, of which 
these lots are part; but plaintiff has instituted one hundred 
suits instead of one. That there has been no administration 
on Thomas’ estate; that defendants have put six thousand 
dollars’ worth of improvements on the property. 

On motion of the plaintiff, the court struck out of defend- 
ants’ answer all that part relating to the debts of the deceas- 
ed husband, all that part in relation to the relinquishment 
of plaintiff, and all that part in relation to bringing one hun- 
dred suits instead of one; and defendants excepted to the 
rulings of the court. 

On the trial, the plaintiff showed— 

1. A patent from United States, dated May 1, 1826, in- 
cluding the property in question to Rufus Easton. 2. An ex- 
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ecution reciting judgment of six thousand four hundred 
and forty-eight dollars and eighty cents of Wilson P. Hunt 
against Rufus Easton; fi. fa. dated June 9, 1820; levy on the 
land in patent; sale, August 9, 1820; deed August 24, 1820, 
conveying the land to Bernard Pratte. 8. A deed from B. 
Pratte and wife to Martin Thomas, dated September 4, 1829. 
4, That Martin Thomas married plaintiff, and died as men- 
tioned in the petition. 

The defendants’ evidence was as follows: 

1. A perfect Spanish grant for the land in question to Ga- 
briel Cerré, August 17,1798. 2. A deed from Martin Thomas 
and wife to Scott and Rule of December 14,1830. 3. A deed 
of Thomas and wife to Jenks, April 16,1831. 4. Scott and 
Rule’s deed to O’Fallon, February 26,1831. 5. O’Fallon’s 
deed to Z. T. Palmer, March 13, 1831. 6. Palmer and wife 
to J. B. Brant, April 17, 1835. 7. Brant and wife to John 
Riggin, September 30, 1838. 8. John Riggin and wife to 
Philander Salisbury, January 5, 1839. 9. Salisbury and 
wife to J. R. Hughes, May 22,1847. 10. John R. Hughes 
to defendant Hesse, March 20, 1855. The above conveyances 
from Martin Thomas and wife to Scott and Rule of December 
14, 1830, down to the deed to Hesse, and each of them, convey- 
ed the lot in question. 11. A deed from Pascal Cerré and oth- 
ers, being the children and heirs of Gabriel Cerré, deceased, to 
Matthew Kerr, dated September 24,1839. This deed recites 
that the executors of Gabriel Cerré in July, 1805, sold the land 
in question to Rufus Easton, at public sale, and that the inten- 
tion of the grantors is to ratify the sale, and in consideration 
thereof, and of one dollar, they “ratify and confirm”? the 
land “to said Kerr and to all others holding under said Eas- 
ton, all their interest in said land.” 12. A deed conveying 
same land from William Bergy and others, dated February 
11, 1836, quit-claiming all their interest in Gabriel Cerré’s 
estate unto Josiah McLannahan and his heirs; also, to the 
legal representatives of Rufus Easton, John Mullanphy and 
Joseph C. Brown the property purchased by them respectively 
at the sale of the executors of Gabriel Cerré, deceased. 18. 
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A deed from R. L. Parret, conveying to Rufus Easton’s rep- 
resentatives his interest, dated February 2,1836. 14. That 
Rufus Easton died in 1834. This was all defendants’ evidence. 

Plaintiff then read in evidence archive 2270, being Gabriel 
Cerré’s will. 

The plaintiff next read letters of administration granted 
to Auguste Chouteau and Pascal L. Cerré, executors of 
Gabriel Cerré, dated May 2, 1805. Also, the report of sale 
by the executors of Gabriel Cerré of the land in question to 
Rufus Easton. 

Plaintiff ’s instructions given: 

1. The patent of the United States to Rufus Easton vested 
in said Easton the legal title to land in said patent described. 

2. The court declares the law to be, that the effect of the 
deeds of Pascal L. Cerré and others, and William Bergy 
and others, and of R. L. Perret, is to vest in the plaintiff, un- 
der the evidence in the case, dower in the premises in said 
petition described. 

8. Under the evidence in this case, the defendants are es- 
topped from denying that Martin Thomas, in his lifetime, 
was seized of the premises in question. 

Defendants’ instructions refused : 

1. The court decides the law to be that the record of grant, 
put in evidence by the defendants, from the Spanish Govern- 
ment to Gabriel Cerré, shows a perfect title, under said 
Spanish Government, in said Cerré. 

2. That if the land in controversy was granted to Gabriel 
Cerré, in perfect title, by the Spanish Government, and af- 
terwards the Government of the United States patented said 
lands to Rufus Easton, the patent to said Easton was, and is, 
void. 

3. That, by the will of Gabriel Cerré, put in evidence, no 
power was vested in his executors to sell the lands in contro- 
versy, or any part thereof. 

4. That, by virtue of the deed of Cerré’s heirs, put in evi- 
dence in this cause, no title to the land in controversy vested 
in Martin Thomas. 
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5. That, by the evidence in this cause, said Martin Thomas 
was never seized of any interest in said lands, in law or equity, 
nor was any person so seized to his use. . 

6. The court decides the law to be that the deed of Martin 
Thomas and Margaret his wife, who is the present plaintiff, 
to Scott and Rule, dated December 14, 1830, is sufficient in 
law to pass away and extinguish all right of dower of said 
plaintiff in the premises therein mentioned. 


Glover, Hitchcock and Hayden, for appellants. 


I. The plaintiff was not entitled to dower, because her 
husband was never seized of an estate of inheritance in the 
land in question, either in law or equity. (1 R. C. 1825, 
p. 832.) The land in controversy was granted to Gabriel 
Cerré by complete title. In Menard v. Massey, 8 How. 314, 
is seen the form of such a title. The present is in the name 
of the king, and was very properly pronounced by the board 
a perfect title. As the title passed by the Spanish patent to 
Cerré, there was, when Easton presented his claim to the 
board, no right remaining in the United States — nothing to 
relinquish by a confirmation. The board could only do what 
they did — that is, refuse to confirm the claim, and declare, 
“ this title is ascertained by the board to be a Spanish grant 
made and completed prior to October 1, 1800.” By the terms 
of this grant, nothing remains to be done in regard toit. The 
authority of the officer, if any doubt was entertained of his 
power, would be presumed genuine from its exercise. (8 
Pet. 452.) But see 2 White’s Recop. 469-78, showing that 
the power to grant lands did reside in the Governor General 
of Louisiana, and was taken away after August, 1798. 

The patent to Rufus Easton was void. (2 How. 318; 14 
Mo. 585; 7 Mo. 503.) As Easton took no title by the pat- 
ent, Thomas took none from him through the patent. 

The question remains, did Easton take any title from 
the proceedings of Gabriel Cerré’s executors? The sale by 
the executors was void for want of power to sell. The will 
of Cerré gave no authority to sell. (1 White’s Recop., p. 
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128, n. 33, says: “ An executor cannot sell the real property 
of his testator unless he be authorized by the will.” If the 
question shall be decided upon the common law, the result 
is the same. Hard pressed to make any title in Thomas, as 
either through Cerré’s executors or through a patent from 
the United States, they next rely on certain deeds from 
Gabriel Cerré’s heirs to “ Rufus Easton’s representatives.” 
All these deeds bore date between 1835 and 1840; but long 
prior to these dates, to-wit, in 1830, Martin Thomas had con- 
veyed to Scott and Rule. The deeds of Cerré’s heirs to Eas- 
ton’s representatives enured to those who were such at their 
dates, that is, to Joshua B. Brant and others; Thomas, not 
being a representative of Easton at the date of any one of 
these deeds, took nothing under them. 

That there can be no mistake as to this, the deeds 
themselves declare the grants to be to the persons then claim- 
ing under Easton. A grant to one’s representatives is not a 
grant to him. (27 Mo. 364.) But the deeds from Cerré’s 
heirs to Easton’s representatives contain a clause ratifying 
the sale of the executors, and this is supposed to validate the 
sale from the beginning ; but, if the sale was void, as I have 
shown it to be, it could not be ratified. A void act is inca- 
ble of confirmation. An act merely avoidable, which passes 
a title subject to be revoked, may be confirmed; that is, the 
party may relinquish all power to set it aside, then it is made 
firm from the beginning—that is a confirmation. A void deed 
is only remedied by a new conveyance, taking effect at its 
date, and not relating back of the new deed. These deeds of 
the heirs did vest the title in the grantees when made, but 
did not confirm. the void sale made in 1806. (3 Jarm. Con. 
483; 3 Har. 403; Sto. Agency, § 240, t. p. 290, m. 5.) 

II. The defendants were not estopped by any matter in 
the record from showing that Thomas never had any title. 
The defendants took possession of the land sued for in 1856; 
they bought of Hughes, March 20, 1855; they never claimed 
under Thomas, who was a trespasser without title, but under 
Cerre’s heirs, who conveyed to Brant as the legal represen- 
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tative of Easton, in 1836 and 1839. Long before Hesse en- 
tered, it had been discovered that the title had never passed 
out of Cerré’s heirs, and they sold their title to Brant, and 
under Brant the defendants entered and held. The fact is, 
Thomas never was in possession. But mere seizin does not 
give dower; the husband must have been seized of an estate 
in law or equity ; must have had an interest in the land. 
III. But should it appear to the court that Hesse entered 
under Thomas, or that he had distinctly purchased Thomas’ ' 
pretended interest, this is no estoppel on Hesse, who also held 
under a superior title adverse to Thomas. “ It is the well es- 
tablished doctrine of this court that a vendee may deny the 
title of his vendor, and protect himself by an adverse title ac- 
quired from another.” (Allen v. Moss, 27 Mo. 865.) “Ina 
contest between two alienees, under the same alienor, one 
is not precluded from showing an outstanding title adverse 
to that of the grantor.” (Joeckel v. Easton, 11 Mo. 125; 
Maclot v. Dubreuil, 9 Mo. 477; Page v. Hill, 11 Mo. 149; 
Blair v. Smith, 16 Mo. 273; Landes v. Perkins, 12 Mo. 238.) 
The plaintiff here seeks to show seizin of an estate of inherit- 
ance, either in law or equity, in Thomas. This is only made 
out by the supposed estoppel on the defendants to deny 
Thomas’ title. If the defendants may deny Thomas’ title, 
then there is no right of dower in plaintiff. The right of 
plaintiff rests wholly on the estoppel. But the estoppel does 
not exist; therefore the plaintiff’s case is not made out. In 
4 Dana, 68, the defendant was allowed to show that the title 
under which he entered by deed from the husband had failed, 
and in this way defeated the plaintiff. There is no reason 
in allowing the title to be denied as to the husband and not 
as to the wife. If the husband’s title is overthrown, the wife 
surely has no dower. (18 B. Mon. 114.) Mr. Shepley sug- 
gests that, as the defendant must show that Brant was repre- 
sentative of Easton before Brant took under the deed of Cerré’s 
heirs, and can only do this by a deed through Thomas, there- 
fore Mrs. Thomas has dower. This does not follow. A grant 
to the heirs of B. could not give B.’s wife dower. A grant 
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to Thomas’ representatives would not give Mrs. Thomas 
dower, much less a grant to Easton. 

IV. The court erred in striking out that portion of the 
answer which set up the indebtedness of the deceased at the 
time of the conveyance by him, and up to the time of his 
death, and since. The statute of 1825, vol. 1, p. 333, pro- 
vides “that no widow shall be entitled to dower in any lands, 
‘tenements or hereditaments until all just debts due or to be 
due by her deceased husband shall have been paid.” (Stokes 
v. O’Fallon, 2 Mo. 32; Mount v. Vallé, 19 Mo. 621.) 

The law in force at the time of Thomas’ conveyance regu- 
lates the widow’s right to dower. Persons taking title from 
the husband can only look to the existing law for the effect 
of the then conveyance ; and rights so acquired cannot be al- 
» tered by subsequent legislation. (Kennerly v. Mo. Ins. Co., 
11 Mo. 205.) 

V. The deed of Thomas, and the plaintiff’s relinquish- 
ment, passed her dower. In 12 Mo. 644, the wife owned the 
estate and relinquished dower, held void because she did not 
know her interest. In 18 Mo. 544, the rule was laid down that 
substantial compliance with the statute was enough. J. Gam- 
ble required the words “ does not wish to retract.”” J.Scott did 
not. In Thomas v. Meier, 18 Mo. 574, Gamble held if deed was 
freely made, and the woman was well acquainted with contents, 
but omitted words “ relinquishes dower,” it was not good ; 19 
Mo. 426, held relinquishment of dower by a woman owning 
estate, passed her estate ; 20 Mo. 465, took stronger ground, 
departing from the words of the law to uphold deed. 

VI. The court erred in striking out the part of the answer 
in reference to property in Mrs. Thomas’ hands, if that was 
true. 


J. R. Shepley, for respondent. ' 


I. The patent of the United States conveyed to Rufus Eas- 
ton the legal title to the land. If there was no perfect grant, 
then the title was in the United States, and the United States 
have conveyed to Rufus Easton. But, even admitting the 
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title to have been in the heirs of Gabriel Cerré, yet the op- 
eration of the deeds of Cerré’s heirs is to protect the rights 
of the plaintiff here; for, 1. It is a confirmation of the sale 
made by the executors, and relates back to that time. This 
is the language of all the conveyances. It has the same ef- 
fect as if the conveyance to Easton was made under a defec- 
tive power of attorney which was subsequently ratified. It 
says, “‘we recognize this as a sale made by these persons, 
acting with our assent, and under our authority. We have 
received the avails of the sale, and we now legally confirm 
what equitably it was our duty to do.” 

II. But if not, then it was a conveyance to the legal rep- 
resentatives of Rufus Easton operating from the time of the 
conveyance alone, and the question is, who are those legal 
representatives? In order to ascertain who they are, you 
have to begin and follow the alienations from Rufus Easton 
down to the present time and see what rights have been ac- 
quired under Easton, and what rights now remain, and who 
is clothed with them. Suppose Martin Thomas had died be- 
fore the confirmatory deed was made, without having con- 
veyed, and afterwards the confirmatory deed had been made, 
is there any doubt that the widow would be dowable of those 
lands ? 

This was exactly the intention of the deeds, to grant to each 
just such title and interest as was vested in each, as acquired 
and derived under and through Rufus Easton. The grant is 
to those claiming under Rufus Easton ; but, in this case, the 
defendants are estopped from denying it, as they set up in 
their answer that they derive title under Martin Thomas ; 
and unless they do it they have no title at all, as they take 
no title under the confirmatory deeds of the heirs of Cerré by 
possibility, unless they derive title through Thomas. The 
defendants are estopped from denying, in this case, the seizin 
of Martin Thomas. (Gentry v. Woodson, 10 Mo. 224; 
Haines v. Gardner, 10 Me. 284; Campbell v. Knight, 24 Me. 
232; Kimball v. Kimball, 2 Greenl. 226; Nason v. Allen, 6 
Greenl. 243; Hitchcock v. Harrington, 6 John, 290; Brown 
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v. Potter, 17 Wend. 164; Wedge v. Moore, 6 Cush. 8 ; May 
v. Tellman, 1 Mich. 262; Thompson v. Egbert, 2 N. J. 459.) 

It has sometimes been asserted that this doctrine did not 
hold good in all cases of suits for dower, but that it might 
be shown either, first, that the husband had not seizin of a 
dowable estate, or that it was only a leasehold conveyed in- 
stead of a freehold; or, second, where the defendants held the 
land under a separate and independent title paramount to 
that derived from the husband. 

Neither of the exceptions to the general rule, if admitted 
to be good, reach this case, because the estate conveyed was, 
in its character, one in which the widow was dowable; and 
it is admitted in the answer, and shown in the proof, that but 
for the conveyance by Thomas, the defendant could take no 
title to the land. The acknowledgment of the deed of the 
plaintiff to deed of Thomas to Scott et al. did not operate to 
convey her dower in said lands. The case of Thomas v. Meier, 
18 Mo. 573, is conclusive on that point. It was for the same 
tract, or part of it, in which the lot sued for in this action is 
embraced. 

III. The portion of the answer setting up insolvency of 
Thomas, and that widow and heirs fraudulently obtained prop- 
erty belonging to him, were properly stricken out. The deed 
was made in December, 1830, under which, through Thomas, 
defendant derives his title. Thomas died in 1849. If the 
dower has relation to the time of alienation by the husband, 
then the act of R. C. 1825 governs the case. If it has rela- 
tion to the time of death, then the R. C. of 1845 controls. 
The act of 1825, in the first section, declares the wife dowa- 
ble in lands, &c., “ which shall remain after payment of his 
just debts” ; and also provides that she shall not be entitled 
to dower in any lands, &c., until all just debts of her deceas- 
ed husband are paid. Now, if it be admitted that the act of 
1825 governs, yet no person can take advantage of it—the de- 
fence that there were debts existing— unless that person de- 
rives under a sale for the payment of debts. The true con- 
struction of the act is given by Judge Gamble, at pp. 622-3, 
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in Mount v. Vallé, 19 Mo. It is not pretended in the an- 
swer that any sale has taken place for the non-payment of 
debts, or that any debts have ever been proved against the 
estate of Thomas. Suppose Martin Thomas, at the time of 
the alienation of this land, and at the time of his death, owed 
his brother fifty thousand dollars, who did not choose to ex- 
hibit it against Thomas’ estate, would that deprive his widow 
of dower? The answer says that he was in debt when he 
made the deed, and in debt when he died, which, without 
doubt, would be true of every man that ever made a deed ; 
but nobody ever before supposed that it prevented a widow, 
under the law as it then stood, from obtaining dower in land 
he left. 

VI. Plaintiff is dowable in each of the lots as now owned. 
(Fosdick v. Gooding, 1 Greenl. 80; Peck on Dower, p. 116, 
Law Lib. 9; 5 Mon. 50.) 


Bates, Judge, delivered the opinion of the court. 


1. The deeds of the heirs of Gabriel Cerré to the legal rep- 
resentatives of Easton passed the title of those heirs to such 
persons as were by any means the representatives of Easton 
in the land, in the same manner and with the same estates, 
which they would have held if Easton had been the owner of 
that title before any conveyance was made of his interest in 
the land. Martin Thomas, being the assignee of Easton, con- 
veyed to Scott and Rule such interest as he could convey, 
and they and their assigns took under the deed from Cerré’s 
heirs the benefit thereof to the extent of their representation 
of Easton; and if Mrs. Thomas did not relinquish her dower 
in the land, she was a representative of Easton to that extent, 
and as such took the benefit of the deed from Cerré’s heirs. 
This view of the subject makes it unnecessary to consider the 
question as to the perfection of the Spanish grant to Gabriel 
Cerré, the authority of his executors to convey the land, the 
validity of the patent to Easton, and the estoppel of the de- 
fendants to deny the title of Martin Thomas. 

2. The deed of Martin Thomas and wife to Scott and Rule, 
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and acknowledgment thereof, did not effect a relinquishment 
of Mrs. Thomas’ dower. (Thomas v. Meier, 18 Mo. 573.) 

3. Martin Thomas having conveyed the land in 1830, his 
widow’s rights must be determined by the act of 1825, which 
was then in force. (11 Mo. 205.) By that law, the widow 
was not entitled to dower “ until all just debts due, or to be 
due, by her husband shall have been paid.” If the land had 
been sold under execution against Thomas, or under any 
other proper proceeding, (during his life or after his death,) 
for the payment of debts, such sale would have barred the 
widow’s dower. (Mount v. Vallé,19 Mo. 622.) But the 
mere facts that Thomas died owing just debts, and that he 
owed just debts at the time when he made the deed to Scott 
and Rule, cannot be set up by defendant, who does not claim 
to be a creditor of Thomas, as a bar to the plaintiff’s dower, 
especially when it appears by the defendant’s allegations that 
there is other property covered up by conveyances in the 
names of the plaintiff and the children of Thomas, which 
may be subjected to the payment of those debts. That the 
widow’s dower is postponed to the payment of debts is true ; 
but if acreditor never seeks payment of his debts, a third 
person cannot set up that debt as a bar to her dower. The 
meaning of the law is, that, among claimants of rights against 
the estate of a deceased husband, creditors claiming pay- 
ment of their just debts are to be preferred to the widow 
claiming dower. 

4. If, during the life of the husband, his land has been 
alienated, and if, when his widow seeks the assignment of 
her dower, the land is held in several parcels by different 
persons, her dower shall be assigned in each parcel separate- 
ly. It is neither her duty to demand it, nor her right to have 
it in one parcel, in disregard of the divisions made of it by 
her husband’s alienees. 

Judgment affirmed. Judges Bay and Dryden concur. 
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OPHELIA KENNEDY, Appellant, v. Mary KeatinG ef al., Re- 
spondents. 


Equity—Trusts.—An agent who buys with his own funds, at a public sale by 
third parties, the reversionary estate in the lands of his principal, will not be 
held a trustee for his principal unless he purchased under an agreement to 
that effect. 


Appeal from St. Louis Land Court. 
R. 8S. Hart and E. Peacock, for appellant. 


I. The judgment is clearly not only against the law arising 
upon the case as stated in the record, but is clearly against 
the evidence, for that establishes his fiduciary relation as 
trustee for plaintiff in point of fact ; recognizing it, he could 
not make the purchase. 

II. The judgment of the court is clearly wrong on the law 
separately, on the facts separately, and especially is it wrong 
putting the law and the facts of the case together. (Hill on 
Trustees, 782, title, ‘Of the Disabilities of Trustees” ; Kelly 
v. Johnson, 27 Mo. 249; 1 John’s Chy. Rep. 582.) 

III. The whole case shows such bad faith, on the part of 
the trustee or quasi guardian, as to call for the intervention 
of the court in setting aside his purchase; especially his bad 
faith in preventing competition at the sale. 

IV. The case is in the nature ofa bill in equity, and should 
be so considered here, and the whole grounds of the judg- 
ment of the court below should be accordingly reviewed. 


A. M. §& S. H. Gardner, for respondents. 


I. It is simply the naked question of the right of Keating 
to purchase in his own right and for his own benefit, the appel- 
lant relying upon the well established rule that a party will 
not be allowed to purchase and hold property for his own use 
and benefit to which he stands in a fiduciary relation, if con- 
tested by the cestuz que trust. 

It will be observed, however, that that rule cannot be ap- 
plied to this case, where the sale was made by a public officer 
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under proceedings adverse to the plaintiff’s interest, and 
which Keating, had he been acting as her trustee or guardi- 
an, had not the power or means to prevent. 

II. An actual guardian even, without funds in his hands, 
may lawfully become the purchaser, for his own use, of his 
ward’s real estate sold by the sheriff under a judgment 
against the ward’s ancestor. (Chospenning’s Appeal, 32 Pa. 
315.) 

II. The reasons which forbid an agent or trustee to pur- 
chase the trust property apply to the case where he is the 
seller, and not where he purchases from one appointed to sell, 
as in this case. (Prevost v. Gratz, Pet. C. C. 364; id. 378.) 

IV. Even if it were admitted that Keating had, or was, 
acting in a fiduciary capacity, as regards the appellant and 
the property in question, (either as her agent, trustee or 
quasi guardian,) still he could become the purchaser, as it 
was an absolute sale made by a public officer and entirely 
without his control. Nothing except fraud, which is not even 
alleged in this case, could divest the title. (Fisk v. Sarber, 
6 Watts & Serg. 18.) 

VY. A purchaser at a public sale, who has paid the purchase 
money, can only be held a trustee on the ground of fraud. 
(Harris v. Conner, 10 Watts, 313; Sheldon v. Sheldon, 13 
John. 220.) 

VI. This was a public sale made to the highest bidder, 
no circumstances of fraud, money paid by the purchaser, and 
should not be disturbed. Even a guardian ad litem in par- 
tition may become a purchaser at the sale. (Jackson v. 
Woolsey, 11 John. 446.) 

VIL. It is further urged by the respondents that this being 
a proceeding in equity to enforce a trust respecting an inter- 
est in land, it cannot be maintained unless such trust is ev- 
idenced by an agreement in writing. (Walker v. Locke, 5 
Cush. 90.) Though a trust need not be created by writing, 
yet to take the case out of the statute of frauds its terms and 
conditions must be clearly manifested and proven in writing. 
VIII. Loose and general declarations of the intention of 
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holding property in trust for others is not sufficient for the 
declaration of a trust which equity will recognize or enforce. 
(Steere v. Steere, 5 John Chy. 1.) But to entitle the plain- 
tiff to recover, it was necessary for her to show that the trust 
had been created, or the promise to convey made in writing, 
there being no allegation of fraud. (Wildbahn v. Robideaux, 
11 Mo. 659.) 


Bay, Judge, delivered the opinion of the court. 


This is a proceeding in the nature of a bill in equity to di- 
vest the defendants of their title to a reversionary interest in 
a lot of ground in the city of St. Louis, and to vest the same 
in the plaintiff. The petition alleges that one René Paul, 
who died in 1851, devised and bequeathed, by his last will 
and testament, to the plaintiff, a lot of ground in block num- 
ber 147, in the city of St. Louis, being the southeast corner 
of said block, and containing twenty-five feet front on Sixth 
street, by one hundred and twenty-seven and a half feet deep 
along Cerré street; that said devise is subject to a provision 
as follows: “ Provided, however, that should she die without 
having lawful issue, then the said lot shall revert to, and vest 
in and belong to my right heirs, to be held in the same man- 
ner as if this devise to the said Ophelia had not been made ; 
and, in that event, subject to the provisions hereinafter made 
as to the sale and division of my property and effects, and such 
reversionary interest in said lot to be considered for these 
purposes a part of my estate.” 

The petition further alleges that said will authorized and 
empowered the executor to sell and convey all the property 
of said estate, real, personal and mixed, embracing the re- 
versionary interest in the lot of ground aforesaid; and that 
the executor did sell such reversionary interest to Patrick 
Keating, at the price and sum of one hundred dollars; that, 
at the time of said sale, Keating was the agent of the said 
plaintiff. and received the rents and income of said premises, 
said plaintiff then having money in the hands of said Keating, 
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and that said Keating purchased said reversionary interest 
for the sole benefit of said plaintiff. 

Patrick Keating being deceased, the suit is brought against 
his widow and heirs at law. 

The answer of the defendants admits the devise, as stated in 
the petition, but denies that Keating was the agent of plaintiff, 
or that he had any money in his hands at the time of the sale 
belonging to plaintiff, or that he purchased said reversionary 
interest for the benefit of plaintiff; and charges the fact to 
be that he purchased said interest at a public sale for his own 
benefit, and paid full value therefor; and that, at the time of 
said purchase, said plaintiff, instead of having money in his 
hands, was indebted to him, and still continues indebted to 
his estate. 

The proof upon the trial was that Keating acted in the ca- 
pacity of agent of plaintiff in collecting the rent for the lot 
devised to her, and exercised a general control over her af- 
fairs, and previous to the sale had expressed an intention to 
purchase said reversionary interest for her benefit; but no 
such intention was expressed at the sale, nor was there any 
evidence tending to show that at the time of the sale he had 
money in his hands belonging to plaintiff; but, on the con- 
trary, the evidence tended to show that she was indebted to 
him. The sale was a public sale by the executor of Paul, 
and Keating being the highest bidder became the purchaser. 

The court below decreed in favor of the defendants, where- 
upon the plaintiff sued out her writ of error. The theory of 
the plaintiff, as shown in the instructions asked by her, was 
that Keating was acting in the capacity of a trustee for plain- 
tiff, having the general charge and control of her affairs, and, 
according to one of the settled principles of courts of equity, 
could not take advantage of his situation to obtain a person- 
al benefit to himself at the expense of his cestui que trust. It 
is true that in equity all acts done by a trustee in respect to 
the trust property are deemed to have been done for the ben- 
efit of the cestui que trust, and not for his own benefit; and 
it is upon this principle that courts have held that if a trus- 
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tee purcliases a mortgage on the trust estate at a discount, he 
will not be allowed to avail himself of the difference, but the 
purchase will be held a trust for the benefit of the cestui que 
trust. It is also a well settled principle of equity law that a 
trustee cannot become the purchaser of the trust property at 
a sale made by him; but it is not perceived how these well 
established principles of equity law can be invoked in behalf 
of the plaintiff in this case, for the reversionary interest sold 
as aforesaid was not trust property, nor was it any interest 
belonging to the plaintiff, nor was it in the hands or under 
the control of Patrick Keating, but, on the contrary, belong- 
ed to the estate of René Paul, and was sold at public auction, 
by his executor, in obedience to his will. No good reason, 
therefore, can be given why Keating should not be permitted 
to purchase said interest for his own benefit as well as any 
other property belonging to the estate of Paul. 

It is true that if he purchased it under an agreement or 
understanding with the plaintiff that he was to make the pur- 
chase for her benefit, he would be held to have made it in 
trust for her, and a court of equity would enforce such trust; 
or, if he purchased it with the money of the plaintiff, a re- 
sulting trust would be created by operation of law; and this 
was the view taken by the court below, but the evidence failed 
to establish cither, and the court properly decreed in favor of 
the defendants. 

The other judges concurring, the judgment will be affirmed. 


——+20er 





GrEoRGE G. Pressury, Respondent, v. Davin P. HuLu, Ap- 
pellant. 
Crimes — Judgment. — The statute of this State which suspends all the civil 


rights of a party sentenced to the penitentiary for a term less than life, ap- 
plies only to sentences by the State Courts. 


Appeal from St. Louis Court of Common Pleas. 
This is an action on a bond of indemnity, executed by 


Marcus A. Wolff as principal, and Hull as security. The ac- 
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tion was instituted against both; but after the evidence was 
heard, the respondent dismissed as to the principal. 

~ The circumstances under which the bond was made were 
as follows: The respondent and Wolff had been engaged in 
the money broker and exchange business, in the city of St. 
Louis, under the name of Presbury & Co. On the 15th day 
of October, 1855, Marcus A. Wolff was indicted, in the Uni- 
ted States District Court for the district of Missouri, for 
transmitting fraudulent applications for land warrants; and 
on the 3d day of June, 1856, he was convicted, and on the 
6th day of the same month he was sentenced by the court to 
one year’s imprisonment, at hard labor, in the penitentiary 
of this State. Afterwards, and whilst under this conviction 
and sentence, the respondent undertook to have a settlement 
with him of their partnership affairs, in which it seems that 
a balance sheet was exhibited which showed Wolff’s interest 
to be four thousand dollars. Respondent proposed and did 
pay over the four thousand dollars. The bond was made to 
indemnify him for any reclamations, &c., that might be made 
of him on account of any of the matters contained and recited 
in the balance sheet. This alleged settlement was on the 30th 
June, 1856, and purported to be final. The recital of 
the condition of the bond is to the effect that Wolff and 
Hull will indemnify the respondent “of and from all loss or 
damage which he may sustain by reason of the nonpayment 
and final loss of any portion of the bills receivable aforesaid, 
or any loss from reclamations or otherwise which may ac- 
crue in the final settlement and closing of any of the accounts 
on the books of said firm as shown by the balance sheet there- 
of of the 30th day of June, now in the possession of each of the 
parties, to the extent of the interest of the said Wolff in said 
business, which interest was one-third.” 

This suit is to recover indemnity for restitution made by 
the respondent to two holders of land warrants, purchased by 
them from the firm, as alleged in the petition, one in 1854 
and the other in 1855, which, it is alleged, were cancelled by 
the Department of the Interior of the United States, for fraud 
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in their procurement. These warrants were not contained in 
the balance sheet on which the bond was based. 

The defendant offered in evidence a transcript from the 
United States District Court of the proceedings of the indict- 
ment, conviction and sentence of Wolff to the penitentiary for 
one year The court refused the transcript, and the defend- 
ant excepted. 

The defendant asked the following instruction, which was 
refused : 

“The jury are instructed that, under the proof in the case, 
the refunding by plaintiff to the respective holders of said 
land warrants was a voluntary act on part of plaintiff for 
which defendants are not liable, and the jury must therefore 
find for defendants.” 

The following instruction was given for defendants : 

“If the jury believe from the evidence that the warrants 
in question were sold by plaintiff prior to the formation of 
the partnership between him and defendant Wolff, then such 
sales are not covered by the bond sued on, and the jury must 
find for the defendants.” 

The following instruction for defendants was refused : 

“‘If the jury believe from the evidence that the land war- 
rants mentioned in the petition were not included in the bal- 
ance sheet of the 80th day of June, mentioned in the condi- 
tion of the bond, then such warrants are not covered by the 
bond sued on, and the jury will find for defendants.” 

The court, on its own motion, gave an explanatory or sup- 
plemental instruction qualifying the last, as follows: 

‘‘ This instruction is refused, the court being of opinion 
that it is sufficient, if the warrants were sold by Presbury & 
Co., and that the proceeds went into the general account, 
and so were carried forward with the settlement of June 30, 
above mentioned.” 

The court gave judgment for plaintiff. 


Decker §; Voorhis, for appellant. 


I. The court ought to have admitted the transcript offered 
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by the defendant. The proceedings of the Federal courts are 
binding on the State courts. Wolff’s crime was committed 
in this State, and against the laws as well of this State as of 
the United States. (1 R. C. 1855, p. 646, § 45-47.) 

II. His conviction and sentence, therefore, for a felony com- 
mitted in this State, and against the laws of this State, in the 
Federal court, is followed by the disabilities imposed by the 
statutes of the State, which is a suspension of all his civil 
rights during the term of his imprisonment in the peniten- 
tiary, and the forfeiture of public office and trust, authority 
and power; his rights, civil and political, were suspended. 
(1 R. C. 1855, p. 642, § 22.) 

IiI. There can be no doubt that a person convicted in the 
State courts, under our laws, and sentenced to imprisonment 
in the penitentiary for life, is civiliter mortuus. (1 R. C. 1855, 
p-. 642, § 22.) 

IV. And his estate, property and effects are to be admin- 
istered upon as if he were naturally dead. (2 R. C. 1855, 
p-. 1212, § 1.) 

V. Wolff was civiliter morluus during the time for which 
he was imprisoned. All his civil rights were suspended. 
(Coll. on Part. 99, § 11+.) 

VI. The agreement set up by Presbury concerning the set- 
tlement of June 30, 1856, is a mere nudum pactum. Wolff 
could not be a party to the bond sued on, which was based on 
that agreement of the settlement. The bond is void. The 
law imparted notice to Presbury that Wolff was incapacitated, 
so that his payment of the four thousand dollars was a vol- 
untary act and raised no obligation on any one. Then, as 
Wolff could make no contract concerning the closing up of 
the partnership, and there could be none, there was no prom- 
ise or engagement of a principal upon which to raise the con- 
tract of suretyship; he could therefore have no accessory, and 
the bond is void as to Hull. (1 Par. on Cont. 493; Add. 
on Cont. 652; Chit. on Cont. 499; 1 Poth. on Obl. 204-6 & 
229, t. p.) 
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I. T. Wise, for respondent. 


I. A person convicted of felony, and under sentence, is 
liable on suit brought or otherwise, unless the liability is af- 
fected by statute; and so he is liable on his bond in this case, 
having received full consideration therefor. (Coffin v. Gun- 
ner, 2 L. Ray. 1572; Clatner v. Sherwood, 6 John. Ch. R. 
118; Ramsden v. McDonald, 1 Wils. 217.) 

II. If Wolff is liable on his bond, then Hull is liable, even 
although he had joined in the bond as a security only. 

III. A conviction for felony makes no forfeiture or cor- 
ruption of blood. (Const. of Mo., Art. xiii., § 15; Const. of 
U. S., Art. iii., §3; R.C. of Mo., p. 642, § 22, 23, 24, 26.) 

IV. The statutes as to the status of convicts does not ap- 
ply to the status of Wolff, this being a Federal conviction, 
the effect of which cannot be enlarged or changed by a State 
statute. (R. C., p. 1212.) 

V. Even if it did, no statute can, in addition to the sen- 
tence of conviction, also take away from a convict his civil 
existence. It is against the plain letter and spirit of the 
constitution, Federal and State. 

VI. Even if the position taken by the defendant that Wolff 
was incompetent, by reason of his disability, to execute a 
valid bond, Hull is none the less liable, as he joined in the 
bond, not as a surety of and for Wolff, but as a joint maker, 
so that he is liable in any event. (Brown v. Johnston, 13 
Grat. 651; Chandler v. Parks, 3 Esp. 76; Jeffrey v. Freban, 
5 Esp. 47.) 


Bates, Judge, delivered the opinion of the court. 


The first instruction was properly refused because it re- 
quired the court to determine a question of fact in stating 
that the refunding by the plaintiff to the holders of the land 
warrants was a voluntary act. 

The record does not show that there was any error in the 
refusal of the third instruction. The balance sheet is not in 
the record, and we presume that the court below understood 
it correctly. 
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The record does not show what were the grounds of objec- 
tion to the deposition of Perkins, and we therefore will not 
look into objections stated here. 

The transcript of the record of the conviction of Wolff of 
a crime, and judgment thereon, by the Circuit Court of the 
United States for the Missouri district were properly rejected. 

The statute of Missouri, which enacts that a sentence of 
imprisonment in the penitentiary for a term of less than life, 
suspends all civil rights of the person so sentenced during 
the term thereof, applies only to sentences in the State courts. 
We know of no similar act as to sentences by the Federal 
courts, and without such act there is no such suspension. A 
sentence for life even would not have the effect of making 
the convict civilly dead. (Platner v. Sherwood, 6 Jolin. Chy. 
118.) Here the sentence was for one year. 

It is of no consequence that Wolff’s offence might have 
been punished by a State court (if it be so); for it is not the 
fact of criminality which, in any case, suspends his rights, 
but the conviction and sentence to the penitentiary. 

Judgment affirmed. Judges Bay and Dryden concur. 


SrepHEN C. Kine’s Apm’Rr, &c., Respondent, v. Tue Sr. Louis 
Gas Licut Company, Appellants. 


Forcible Entry and Detainer.—The party in actual possession of the premises, 
no matter how acquired, can maintain the action for a forcible entry and 
detainer, and his unlawful entry cannot be set off against an unlawful en- 
try upon his possession ; although the enclosures may have been removed, 
acts indicating the intention to hold will be sufficient to continue the pos- 
session. 


Appeal from St. Louis Land Court. 


This was an action of forcible entry and detainer brought 
by S. C. King to recover the possession of a piece of land on 
the shore of the river, in St. Louis. 

Plaintiff preved by J. G. Barry that he was agent for plain- 
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tiff, and fenced the land in dispute in the winter of 1858; 
that the fence remained till the spring or summer of 1858, 
when it was carried off by the high freshet of that year; that 
he then put up a notice, and kept it on the land, saying it was 
for rent by him; that, some time in the following winter, he 
went down there and found the defendants’ agents fencing up 
the land; that he forbid them doing it, and ordered them to 
stop, which they disregarded; that he told them who had 
possession of the land and claimed it, (to-wit, the plaintiff 
King); that he put a man on the lot, who remained there till 
he was fenced in by defendants’ agents. 

The defendants introduced testimony tending to show that 
they were formerly in possession of the land, and had fenced 
it, but that the fence put there by them had been gone a 
good many years before the plaintiff put a fence there; that 
they had used the land to throw waste matter from their gas 
works upon, or haul sand from ; that their possession extend- 
ed from their works to the river. 

Plaintiff introduced evidence tending to show that defend- 
ants never had possession of the premises, and that they had 
been vacant many years before plaintiff fenced them. 

The court instructed the jury as follows for the plaintiff: 

1. The jury have nothing to do with the title of either 
party to the ownership of the land. It is a question of posses- 
sion only in the plaintiff, and of a forcible entry and detainer 
by the defendants. Therefore, if the jury find that the plain- 
tiff was in peaceable possession of the land, and that the de- 
fendants, acting by their agents or servants, entered upon 
the same against the will of the plaintiff and took possession 
thereof and detained the possession, the verdict must be for 
the plaintiff. 

2. The jury are instructed that, to justify a verdict for the 
plaintiff, they must believe from the evidence that the said 
plaintiff was in actual possession of the premises at the time 
of the forcible entry here complained of; but they are also 
instructed that by actual possession is not meant that the 
plaintiff should stand upon the land, or keep his agents or 
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servants there, to keep off trespassers or intruders; but that 
any act done by plaintiff, or his agent, indicating an inten- 
tion not to abandon the premises, but to keep and hold the 
possession thereof to himself, will retain the possession in 
him. 

For defendants, the court gave the following instruction: 

1. If the jury find from the evidence that the defendants 
had the possession of the premises in question and fenced the 
same prior to the time the plaintiff took possession of the 
same ; if the fence so put up by the defendants was afterwards 
washed away by the action of the river, and thereby the prem- 
ises became vacant and unenclosed ; and if, after the premises 
became vacant and unenclosed, the plaintiff went upon the 
premises and put up a fence around the same, without the 
consent of the defendants, and with knowledge of their claim 
thereto ; if, afterwards, the fence so put up by the plaintiff 
was washed away by the river and said premises again be- 
came vacant and unenclosed, and the defendants thereafter, 
without force or violence, and while no person was in posses- 
sion of said premises, peaceably went upon the premises and 
fenced the same, then the defendants are not guilty of the 
forcible entry and detainer charged in the complaint, and the 
jury should find for the defendants. 

The court refused the following instructions asked for the 
defendants: 

1. If the jury find from the evidence that the defendants’ 
possession, in 1847, of the premises on which the gas works 
stood extended to the Mississippi river; that said river has 
been gradually receding since that time ; that, in 1851, the 
defendants caused the premises between the gas works and 
the river to be fenced; that the defendants used said land 
for the purpose of hauling sand therefrom for several years ; 
that the fence of the defendants was washed away and the 
posts in part buried by the sand of the river; and that the 
plaintiff built a fence on the premises in January, 1858, which 
was washed away by the flood of 1858, and that the said fence 
was built there against the will of the president of the gas 
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company and the defendants, and that after said fence of 
plaintiff was washed away the land remained open and un- 
enclosed; and that the defendants’ servants, without force, 
built a fence npon said premises in January, 1859, with the 
intent to resume the former possession of the defendants, and 
that, in building said fence, they entered peaceably upon the 
land, no other person being in the actual possession thereof, 
then the jury are instructed to find for defendants. 

2. If the jury find from the evidence that the premises in 
question were vacant and unenclosed when the defendants 
entered upon them and put up the fences in the winter of 
1859, spoken of by the witnesses; if in so doing the defend- 
ants used no force or violence ; and if the defendants had had 
peaceable possession of the same premises prior to the time 
the plaintiff took possession of the same; if the defendants 
never abandoned their said prior possession, then defendants 
are not guilty, &. 

3. If the jury find from the evidence that the fence, built 
in the winter of 1859, was built by the servants of the de- 
fendants in a peaceable manner, without force, and that the 
defendants never gave the said servants any instructions to 
take forcible possession thereof, and that no resolution of the 
corporation was made instructing the defendants’ servants to 
commit a forcible entry or detainer; and that the said entry 
of defendants’ servants was peaceable, and that no force or 
threats were used by the defendants’ servants to put the plain- 
tiff out of possession, or to frighten him or his agent from en- 
tering upon the premises, then plaintiff cannot recover. 


D. T. Jewett, for respondent. 


I. Plaintiff says that his proof was ample to show that he 
had possession of the premises at the time the defendants en- 
tered and built the fence in 1859. In Bartlett v. Draper, 23 
Mo. 407, the court say that every act indicating an intention 
to hold possession is sufficient to give actual possession. The 
16th section of the act concerning forcible entry and detainer 
says the plaintiff shall prove he was lawfully possessed, &c. 
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This only means that he was peaceably possessed. (Kre- 
vet v. Meyer, 24 Mo. 407.) 

II. The right of possession has nothing to do with the case. 
It is merely the fact of possession that can be inquired into 
in this form of action. (Beeler v. Cardwell, 29 Mo. 72.) 

III. The entry of the defendants upon the premises, (while 
the plaintiff was in possession,) and the detention of the 
same without force, was sufficient to entitle the plaintiff to 
maintain this action. (Wunsch v. Gretel, 26 Mo. 580; 
Spaulding v. Mayhall, 27 Mo. 8377; 2 sec. Act Force. Ent. & 
Det.) 

1V. As a matter of law, it is quite immaterial whether the 
gas company ever had a former possession of the premises or 
not. All the testimony upon that point was irrelevant, and 
no instruction should have been based upon it. The simple 
question was whether the plaintiff was in peaceable posses- 
sion of the premises at the time the defendants, by their 
agents, entered and built the fence in 1859. Even if the de- 
fendants had been in possession in 1858, when the plaintiff 
entered and built his fence, and by so doing had violated the 
defendants’ possession, that would only have given the de- 
fendants a cause of action against plaintiff, but could be no 
defence to this suit if the plaintiff had peaceable possession 
at the time this cause of action is alleged to have accrued. 

The object of the statute, as fully explained by the decis- 
ions, is to prevent a scramble or fight for possession, or even 
a breach of possession. Whoever is in peaceable possession 
of land is entitled to stay there till put out by process of law, 
and if there is any exception to this it is only where there is 
some contract in the matter. 


Bates, Judge, delivered the opinion of the court. 


So long as the plaintiff had the land, the possession of 
which is in controversy, fenced, there can be no doubt that his 
possession was such as would support an action for forcible 
entry and detainer, and in such action it is immaterial how 
he acquired it. If he acquired possession wrongfully he was 
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subject to an action therefor, but his unlawful entry cannot 
be set off against an unlawful entry upon his possession. 

When his fence was swept away by the high water, he did 
not of necessity and immediately lose his possession. He 
might then and afterwards have abandoned it; but if he did 
anything indicating his intention to hold the possession, it 
would be sufficient to give him the actual possession. (Bart- 
lett v. Draper, 23 Mo. 407.) 

The three instructions given by the court stated the law 
correctly and fairly. The second uses almost precisely the 
same language approved by this court in the case of Bartlett 
v. Draper, above cited. 

Judgment affirmed. Judges Bay and Dryden concur. 


JAMES B. Bow tn, Appellant, v. Jacques Furman, Respondent. 


Will—Devise.—A will made in 1824, and properly attested, provided as fol- 
lows: “I do nominate and appoint for my sole and only heir of all the 
goods, chattels, rights and credits, and effects, which I shall be possessed 
of at the time of my death, I do bequeath the whole unto my adopted child 
Sophia,” &c., “to inherit and enjoy all and singular the said goods, chat- 
tels, rights, credits and effects which I shall be possessed of at the time of 
my death.” Held, that real estate did not pass by the will. 


Appeal from St. Louis Land Court. 


_ Ejectment for lot in Carondelet common fields. Plaintiff 
claimed title under an assignment to Carondelet schools. 
Defendant claimed that the title passed to one Jacquez May- 
ette, by virtue of possession prior to December, 1803; and 
among other evidence of title read a certified copy of the will 
of Joshua Palin. 

“In the name of God, Amen: I, the undersigned and seal- 
ed, Joshua Palin, being of sound mind and disposing mem- 
ory, knowing that death is certain, I do therefore make and 
ordain my last will and testament, in the form following, to- 
wit: First, I do ordain all my just debts to be paid; second, 
I do nominate and appoint for my sole and only heir, of all 
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the goods, chattels, rights, and credits, and effects, which I 
shall be possessed of at the time of my death, I do bequeath the 
whole unto my adopted child, Sophia, the daughter of Pikeolo, 
of the Winnebago tribe, to inherit and enjoy alland singular 
the said goods, chattels, rights, credits and effects which I 
shall be possessed of at the time of my death. I do nominate 
and appoint my trusty friend, , executor of this my last 
will and testament, hereby revoking and annulling all and 
every other will and testament which I might have made 
prior to this present. In testimony whereof, I hereunto set 
my hand and affixed my seal, at St. Louis, this day of 
July, A. D. 1824. Joshua Palin, [seal.]” 

The above will was attested by two witnesses, and admitted 
to probate in the County Court of St. Louis county, on the 
4th day of May, 1835. 

To the reading of said will the plaintiff objected, on the 
ground that the will was not operative to convey any real 
estate; but the court admitted it, and the plaintiff at the time 
excepted. 

From the legatee defendant derived his title. 








Casselberry, for appellant. 
Krum & Harding, for respondent. 


Bates, Judge, delivered the opinion of the court. 


The will of Palin did not convey real estate. It was there- 
fore irrelevant to the issue and should have been excluded. 
This court will not reverse for the admission of irrelevant tes- 
timony if the appellant has not sustained injury by it. In this 
case, the admission of Palin’s will gave to the defendant the 
appearance of a claimant of the land in dispute by title, instead 
of being a mere trespasser defending his possession by means 
of an outstanding title. This tended (as it should) to pro- 
cure for him a more favorable consideration by the jury, and 
therefore to injure the plaintiff. We have the less hesitation 
in reversing the cause upon this ground, because, from the 
testimony, it appears to be very possible that the jury made 
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a mistake in finding that Mayette’s cultivation was prior to 
June, 1803. 

It is not considered necessary to give any opinion as to 
the questions made upon the instructions, as the evidence to 
which they are applied may be so different at another trial. 

Judgment reversed and cause remanded. Judges Bay and 
Dryden concur. 





JAMES CLEMENS, Jr., Appellant, v. Joun RuncKe., Re- 
spondent. 


Limitations—Adverse Possession.—The entry and possession of one who enters 
upon land to hold for himself, with the expectation of procuring a pre- 
emption under the acts of Congress, is adverse to the real owner having the 
title. 


Appeal from St. Louis Land Court. 
Glover & Shepley, for appellant. 


I. The doctrine of limitation by time is based upon the 
idea that when one enters on land, claiming title to it, ac- 
quiescence by the real owner for the specified period will 
make the occupant’s assertion of right in himself good. It 
is deemed just in the law to give a claim so made and so sus- 
tained this respect. It is this claim and pretence of right in 
the occupant which, by the non-assention of the owner, might 
mature into a legal possession by the tenant. And if, when 
the occupant entered, he merely declared the title to be in 
the United States, it is difficult to discover how such an as- 
sertion could be matured into a title in defendant. 

The possession must be adverse; and to be so, there must 
be aclaim. This is the doctrine on which the decision pro- 
ceeds in every case. (Ang. Lim. 443.) 

Il. If the jury return their verdict only that defendant has 
held quiet possession for more than twenty years, there is no 
legal intendment of disseizin. (Ang. Lim. 415.) 

Ill. The law deems every person who has complete title to 
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be “in legal seizin,” and this continues till he is ousted by 
some one in actual possession under claim of right. (Ang. 
Lim. 400-2.) When tenant admitted orally the plaintiff 
was owner, he recovered. (4 Wend. 558.) 

IV. When a party takes possession under a certain claim, 
such possession will be held to continue under such claim. (2 
Wheat. 30.) There must be claim of property. That the 
tenant claimed the property may be shown by facts and cir- 
cumstances ; but the claim must be shown to make the pos- 
session adverse. (11 Pet. 52.) 

V. An adverse possession, in all cases, must be strictly 
proven; for the presumption always is that the possession is 
in accordance with the regular title until there is clear and 
positive evidence to the contrary. (1 Black. 129.) 

VI. Where persons settle on land without claiming any 
right in it—mere squatters—they hold under the legal title. 
(5 Dana, 344.) 

VII. There must be an adverse actual possession in order 
that defendant may defend under the plea. To constitute an 
adverse possession, there must be some claim or color of title. 
(12 Iowa, 108.) 


Crane, for respondent. 


I. The land which the jury found for the defendant was all 
within the enclosure. The evidence of continued and exclu- 
sive possession and cultivation of the premises by defendant, 
and his grantors, for more than ten years before this suit was 
begun was unusually minute and consistent. The law an- 
nounced was favorable to the plaintiff, and the plaintiff him- 
self, or those under whom he claims title, had, during the 
whole term, been fully qualified to bring ejectment for the 
premises. (Funkhouser v. Langkoff, 26 Mo. 453.) 

By the proper rule of adverse possession, the case shows 
that Kemp’s possession was adverse to the plaintiff. His in- 
tent, as expressed by his words and acts, show that he took 
the land to have a home and farm for himself. He had got 
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to pay the United States for it sometime; but it was none 
the less his idea that it was his own. 

II. Kemp’s possession was adverse, according to the doc- 
trine of the adjudged cases precisely similar to this. (5 Penn. 
134; 3 Watts, 345.) 

III. If the possession was not adverse when begun, it be- 
came so either, first, by the act of leasing it by Kemp: or, se- 
cond, by his selling to Baker. Both took place more than ten 
years before this suit was begun. 

IV. The instruction given for defendant was sufficient. 
With the others given, it covered the whole case. The stat- 
ute of limitations being created for repose, has special util- 
ity in disputes about land titles; it gives no right, but merely 
bars a remedy. As a consequence of its operation on the 
negligent owner, whose rights it extinguishes, the possessor 
becomes invested with the substance of a fee. In every case 
where the statute is invoked, the important question is wheth- 
er the possession is of that character that, having continued 
the time which the statute requires, will bar the remedy. 
(Jones v. Porter, 3 Penn. 134; Bryan v. Atwater, 5 Day, 
181; French v. Pearce, 8 Conn. 439-43; Jackson v. Todd, 
2 Caines, 183; 18 John. 140; id. 355; 5 Day, 188; and in 
New York, where the statute, 2 R. 8S. 293, defines what shall 
be an adverse possession, it has been held that a possession 
under claim sufficient to destroy all presumption that the de- 
fendant is in possession under the plaintiff is adverse; 2 
Caines, 183; 13 John. 118; 18 id. 355; Adams v. Guerard 
et al., 29 Geo. 651-73; 68. & R. 23; Ang. Lim., ch. 31, § 
23; Jones v. Porter, 3 Penn. 134; Miller v. Shaw, 7 Serg. & 
R., art. 3, p. 134; Royer v. Beulon, 10 Serge. & R. 303; 
Sweeney v. McCulloch, 3 Watts, 345; 4-Pet. 504; 7 Wheat. 
535; Bradstreet v. Huntington, 5 Pet. 440; Miller v. Shaw, 
7S. & R. 134, and Royer v. Beulon, 10 8. & R. 305.) 


Bates, Judge, delivered the opinion of the court. 


This was an action of ejectment. The plaintiff showed a 
clear paper title. The defendant relied upon length of pos- 
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fendant. 


the land. 


session under the statute of limitations. 
presented is upon the character of that possession—whether it 
was adverse to the plaintiff. There was judgment for the de- 


The only question 


This suit was brought February 25, 1859. 
Kemp took possession of the land, which before then was un- 
occupied, and built a house upon it, and fenced it and lived 
upon it until 1848, when he rented it for a year to one Bold, 
who occupied it as his tenant until the 12th of February, 
1849, when he sold his right to one Baker, who immediately 
took possession, and retained it for three years, when he sold 
to the defendant, who immediately took possession, and con- 
tinued to keep it down to the time when the suit was brought. 

The possession of the defendant was actual, open, contin- 
ued, uninterrupted, visible, notorious, distinct, and definite 
The only question is, was it hostile or adverse to the plaintiff? 

Kemp entered into possession believing the land to be 
Congress land; that is, the property of the United States; 
and expecting, on account of his possession, to have a right 
of preémption whenever the land should be brought into mar- 
ket. Down to the time when he sold his claim to Baker, he 
still expected to enter the land, and told Baker that he (Ba- 
ker) could get the land when it came into market. 
dence was given to show what right the defendant thought 
he acquired by his purchase from Baker. 

The defendant, and those under whom he claims, did not 
enter or hold under the plaintiff. They did not recognize 
his title. They had no privity with him. 
pear even to have known of the existence of his title. 
recognized a title in another person, (the United States,) 
who was supposed to be the proprietor, and as to the United 
States their possession was not hostile; but they did expect 
to acquire the title of the United States, believing themselves 
to have a right of preémption to the exclusion of all other 
persons, and a present right to the use and possession of 


They do not ap- 


The defendant has the actual possession, within the mean- 
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ing of the statute of limitations, with a claim, not of abso- 
lute title it is true, but of a right to acquire the absolute title, 
which right was adverse to all other persons. | 

Kemp, by his entry, was a trespasser upon the plaintiff, 
and the entry being made without a recognition of plaintiff’s 
title, and solely for the use and benefit of Kemp, and with the 
intention thereby to acquire a right of preémption of the fee, 
worked a disseizin of the plaintiff. 

Upon very similar state of facts, the Supreme Court of 
Pennsylvania has held such possession adverse to the true 
owner. (Sweeney v. McCulloch, 3 Watts, 345; Jones v. 
Porter, 3 1432.) 

In this case it appeared that the defendant had, within ten 
years, extended his possession, but for the land so held a ver- 
dict was given for the plaintiff. 

The defence was confined to the land actually possessed 
for the full period of ten years. No constructive possession 
was allowed. 

Judgment affirmed. Judges Bay and Dryden concur. 


——~~+oc© o- — 


BertHaA Huetsenkamp, Respondent, v. Citizens’ RatLway 
Company, Appellant. 





Practice —Negligence.—Negligence and unskilfulness are matters of fact, and 


their existence is a question for the jury. A court cannot direct a jury that 
such or such supposed facts show, or do not show, negligence. 

Damages—Negligence.—In an action against a carrier, under the statute for the | 
better security of life, &c., (1 R. C. 647,) if the deceased was killed by rea- 
son of his voluntarily taking an improper or dangerous position by which 
he lost his life, the carrier is not liable. Dryden, J., dissenting. 


Appeal from St. Louis Court of Common Pleas. 
Sharp §& Broadhead, for appellant. 
I. As was necessary to constitute it a good or legal petition, 
plaintiff averred that the killing of her husband was by the 
carelessness and negligent acts and conduct of appellant’s 


agents and employees, and without any fault or want of care 
4—-V@L! XXXIV. 
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on the part of her said husband. Both of these allegations are 
put in issue, and both of them must be established by re- 
spondent to entitle her to a recovery. 

The statute above referred to is declaratory of the common 
law, providing a remedy to certain relatives in case of death. 
It does not exempt the person killed from his obligation to 
care and prudence to avoid injury, nor does it make the rail- 
road liable for any carelessness or negligence if there is also 
carelessness or fault on the part of deceased. (See the stat- 
ute above referred to; also, Pierce’s R.R. 277; Willetts v. 
B. & R. R.R., 14 Barb. 585.) 

II. It is soniendel by appellant that the ies fully es- 
tablishes, in this case, fault, negligence and recklessness of 
Huelsenkamp, and no negligence of appellant; and the ap- 
pellant insists that the whole weight of authority establishes 
that, even where the injury is caused by the negligence, fault 
or want of care of each party contributing thereto, there can 
be no recovery ; and to entitle the respondent to a recovery in 
this case, she must prove that the death of her husband was 
caused by the fault or negligence of the agents of appellant 
in charge of its car, and without any fault, negligence or want 
of care of her husband contributing to his death; and al- 
though there may have been fault or want of care of appellant, 
if the deceased was not free from blame, the appellant is 
not liable unless the injury was wilfully and intentionally 
committed. (Pierce’s R.R. 272-8 ; Galena & Chicago R.R. v. 
Loomis, 13 Ill. 549; Lane v. Crombie, 12 Pick. 177; Atch- 
ison v. St. Bt. Dr. Franklin, 14 Mo. 64; Butterfield v. For- 
rester, 11 Easts. 60; Hening v. Wil. & R. R.R. Co., 10 Ired., 
N.C., 404; Hening v. N. Y. & E. R.R. Co., 13 Barb., N. Y., 
9; Penn. C. R.R. v. Aspall, 23 Penn. 147.) 

IlI. The fourth instruction, as given by the court below, 
for respondent, is contrary to law. It asserts that if the de- 
ceased voluntarily would take a wrong position and reckless- 
ly place himself in danger, if he was permitted so to do, then 
he was “ guilty of no misconduct or negligence” in reckless- 
ly placing himself in danger. (See authorities above cited. ) 
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The instruction is also fatally wrong in withdrawing from 
the jury the question of misconduct or negligence, for they 
are told that if deceased was permitted to stand in a position 
evidently dangerous and improper and was then killed, then 
he was guilty of no misconduct or negligence in standing on 
the step, as a matter of law. (Macon & Western R.R. v. 
Davis’ Adm’r, 13 Geo. 87; 9 Wend. 401; 21 Wend. 615.) 
Where a child of such tender years as not to possess sufficient 
discretion to avoid danger is permitted by his parents to be in 
a public highway, without any one to guard him, and is there 
run over by a traveller and injured, neither trespass or case 
lies against the traveller, unless the injury was voluntary or 
arose from culpable negligence. (5 Barb. 337.) 

It must appear that defendant’s agents were guilty of neg- 
ligence, and that plaintiff himself was free from negligence 
and fault. (8 Barb. 369.) 

If plaintiff’s own negligence and imprudence contributed to 
the injury, the railroad is not liable. (8 Penn. 171; 2 McMull. 
403 ; 1 Cow. 78; 6 Hill, 592; 6 Cow. 189; 5 Hill, 282.) 


Lackland, Cline & Jamison, for respondent. 


I. A carrier of passengers is bound to use all care, caution 
and prudence that human foresight can bring to his aid, and 
is liable for the least negligence, and must use the highest 
degree of diligence. (Phil. & Read. R.R. v. Derby, 14 How., 
U.S., 486; Stokes v. Saltanthall, 13 Pet. 192—see the in- 
struction given in this case ;—Sto. Bail.,§ 11; St. Bt. New 
World v. King, 16 How., U.S., 474; Hull v. Conn. River 
St. Bt. Co., 13 Conn. 327; Fuller & Ux v. Naugatuck R.R. 
Co., 21 Conn. 565-76; Camden, &c., R.R. Co. v. Burke, 13 
Wend. 611-26 ; McKinny v. Neil, 1 McLain, 552; Maury v. 
Talmage, 2 McLain, 161; Stockton v. Frey, 4 Gill, 406; Der- 
wart v. Loomer, 21 Conn. 245-53; Bayer v. Anderson, 2 
Pet., U. S., 150; Ang. on Car., § 523, 568, 570; Redf. on 
Railw., § 149, 323; Ingalls v. Bells, 9 Met. 1; Harris v. Caster 
et al., 1 C. & P. 636; Christie v. Greggs, 2 Camp. 79; Sharp 
v. Gray, 9 Bing. 457.) 
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The deceased was not bound to be on the alert, or to use or- 
dinary care, and to look out ahead, to avoid danger. All that 
is required of a passenger is that he should not have been 
guilty of any want of ordinary care and prudence which di- 
rectly contributed to the injury. To exculpate the carrier, the 
passenger must have been guilty of negligence, which, in whole 
or in part, was the proximate cause of the injury. (Red. on 
Railw., § 150, and cases cited; Pierce on Railw., 276.) 

A passenger is not bound to select the safest place. If he 
is permitted to travel in the baggage car and is injured, the 
carrier is liable. (Carroll v. N. York & N. Haven R.R. Co., 
1 Duer, 580; Zemp v. W. & M. R.R. Co., 9 Rich. 84; Penn. 
R.R. Co. v. McClosky, 23 Penn. 526; Traw v. Vermont R.R., 
24 Vt. 487; Robinson v. Cone, 22 Vt. 213; Berge v. Gar- 
diner, 19 Conn. 507; Linch v. Nurdin, 1 Adol. & El.,N.S., 
t. p. 422.) 

II. Although the deceased may have been guilty of mis- 
conduct, or failed to exercise ordinary care and prudence 
while a passenger on defendant’s cars, which may have con- 
tributed remotely to the injuries or death of deceased, yet if 
the agents of defendant were guilty of misconduct in the 
management of said cars, which was the immediate cause of 
deceased’s injuries and death, and with the exercise of pru- 
dence by said agents said injury and death might have been 
prevented, the defendant is liable in this suit. (Red. Railw., 
330, § 150; Traw v. Vermont Central R.R., 24 Vt. 487; 
Zemp v. W. & M. Railw. Co., 9 Rich. 84; Pennsylvania 
R.R. Co. v. McClosky, 23 Penn. 526; Pierce R.R. Law, 276 ; 
Bigby v. Hewett, 5 Excheq. 289; Greenland v. Chaplin, 5 
Excheq. 243; Opinion of Pollock, C. B.; Kerwhacker v. C. 
C. & C. R.R. Co., 3 Ohio, 172; C. C. & C. R.R. Co. v. El- 
liot, 4 Ohio, 474.) 

The above authorities establish the proposition that, al- 
though the deceased may have been guilty of remote or indi- 
rect negligence, yet if the agents of defendant were guilty of 
direct or proximate negligence, the plaintiff can recover ; and 
this is the proposition asserted in the above instruction. 
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III. If the deceased (Huelsenkamp) was killed while be- 
ing carried as a passenger for hire, upon the defendant’s 
road, and while being so carried was permitted by the agents 
of defendant to stand on the platform or steps of one of the 
cars, and to be carried as a passenger in that way, and while 
standing on said platform or steps was injured or killed by 
reason of the car upon which deceased was being carried col- 
liding with another of defendant’s cars, then deceased was 
guilty of no misconduct or negligence in standing on said 
steps. (Carrollv.N. Y. & N. H. R.R. Co.,1 Duer, 571; Zemp 
v. W. & M. Railw. Co., 9 Richard. 84; Pennsylvania R.R. Co. 
v. McClosky, 23 Penn. 526; Cullins v. Sch. Railw., 12 Barb. 
492.) 


Bates, Judge, delivered the opinion of the court. 


This suit was brought under the second section of the “ Act 
for the better security of life, property and character,” (1 R. 
C. 647.) The petition states the plaintiff to have been the 
wife of Charles Huelsenkamp, and the defendant was a cor- 
poration engaged in the business of carrying persons as pas- 
sengers from one point to another in the city of St. Louis, 
and that the defendant undertook to carry Charles Huelsen- 
kamp safely, for hire, in one of its cars, from one point to 
another in the city of St. Louis, and while he was so being 
conveyed, the defendant, by its agents, servants and employees, 
so carelessly, negligently and unskilfully managed, conducted 
and controlled the said car, and also one other car on said rail- 
road, that in passing each other in said road they were brought 
into contact with the body of said Charles Huelsenkamp, 
without any fault on his part, whereby he was killed, and 
asks judgment for the forfeited sum of five thousand dollars. 

The answer put in issue only the allegations of careless- 
ness, negligence and unskilfulness of the defendant, and of 
the absence of fault on the part of Charles Huelsenkamp. 

At the trial, it appeared that Huelsenkamp was killed 
during the holding of a fair in the outskirts of the city of St. 
Louis; that it was after dark, and a great number of persons 
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weregoing in from the fair grounds to the city, and crowded 
upon the car so that it was entirely filled inside, and on the 
platforms at each end of the car, and on the steps leading 
down from the platforms, and that deceased was standing on 
a step and holding on to the car with his hands, and having 
his body leaning out laterally from the car, and that in pass- 
ing by another car, which was stationary upon a turn-out, 
the cars approached so near together that the body of de- 
ceased was crushed between them so that he died almost im- 
mediately. 

At the instance of the plaintiff, the court gave the follow- 
ing instructions : 

1. If you find that deceased was, at the time of his death, 
the husband of plaintiff, and that defendant was a corpora- 
tion and a common carrier, and that deceased was a passen- 
ger on a car of defendant for hire, and the deceased was car- 
ried as a passenger upon the steps of a car of defendant, by 
its agents because there was no room elsewhere for him in 
or about the car; and if, while the car upon which deceased 
was being carried was passing another car of defendant upon 
a turnout in the road the two cars came in collision with each 
other, or approached each other so near as to kill deceased by 
jamming or crushing him between the said cars, and such ca- 
tastrophe was caused by the least negligence, want of skill, 
or prudence, on the part of defendant’s agents in managing 
said cars, or either of them, and that deceased then and there 
exercised ordinary care and prudence, as a passenger, then 
the jury should find for plaintiff, and assess the damages at 
five thousand dollars. And under the circumstances above 
stated, although the jury may believe that if the deceased 
had used extraordinary care, and had been on the alert, and 
had been looking out ahead for danger, he might have avoid- 
ed injury, yet his failure so to do furnishes no excuse for de- 
fendant, and its liability is not affected thereby. 

2. If the jury find the agents of defendant were guilty of 
negligence in the management of the cars of the defendant, 
by reason of which two of defendant’s cars came in collision 
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with each other, or came so near each other on the road ata 
place provided for the cars on the road to pass each other, 
by reason of which the deceased was injured and killed, and 
that deceased was then a passenger on defendant’s road, and 
that the deceased was not guilty of any want of ordinary care 
and prudence which directly contributed to the injury, then 
the defendant is liable in this suit. 

3. Although the deceased may have been guilty of miscon- 
duct, or failed to exercise ordinary care and prudence while 
a passenger on defendant’s cars, which may have contributed 
remotely to the injury or death of deceased, yet if the agents 
of defendant were guilty of misconduct in the management 
of said cars, which was the immediate cause of deceased’s in- 
jury and death, and with the exercise of prudence by said 
agents said injury and death might have been prevented, the 
defendant is liable in this suit. 

4. If the deceased (Huelsenkamp) was killed while being 
carried as a passenger, for hire, upon the defendant’s road, 
and that deceased, while being so carried, was permitted by 
the agents of defendant to stand on the platform or steps of 
one of defendant’s cars, and to be carried as a passenger in 
that way, and that while standing on said platform or steps 
the deceased was injured or killed by reason of the car upon 
which deceased was being carried colliding with another of 
defendant’s cars, then deceased was guilty of no misconduct 
or negligence in standing on said steps. 

5. The court is asked to instruct the jury that the follow- 
ing facts are admitted by the pleadings in the case: 1. That 
the defendant is a railroad corporation, and is a common car- 
rier; 2. That the plaintiff (Bertha Huelsenkamp) was the 
wife of Charles Huelsenkamp at the time of his death; 3. 
That the deceased (Charles Huelsenkamp) was a passenger 
being conveyed upon the road of the defendant, in or upon 
one of its cars, at the time of his death; 4. That deceased 
(Charles Huelsenkamp) was killed at, near or about the cars 
of the defendant. 

And the court, at its own instance, instructed as follows: 
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1. If the deceased (Huelsenkamp) was killed by reason 
of his voluntarily taking a dangerous or improper place or 
position on the car when it was practicable to get into a safe 
and secure place or position, then the defendant is not liable 
in this action. 

The court gave an instruction asked by the defendant, af- 
ter interlining the words “and directly,” having refused to 
give it without those words. It is as follows: 

1. Unless the jury find from the evidence that the injury 
and death of Charles Huelsenkamp was occasioned by the 
negligence, unskilfulness or criminal intent of the agent, ser- 
vant or employee of defendant, and without any fault or care- 
lessness of said Huelsenkamp, materially “ and directly” con- 
tributing thereto, they will find for defendant. 

The court also refused the following eight instructions 
asked by the defendant: 

1. If the jury believe from the evidence that Huelsenkamp 
came to his death from injuries occasioned by his occupying 
a position manifestly dangerous and improper, and volunta- 
rily assumed and retained by him, they should find for de- 
fendant. 

2. If the jury believe from the evidence that the driver of 
the railway company was not guilty of any “ negligence, un- 
skilfulness or criminal intent,” whilst in charge of the same 
as a driver, they must find for defendant. 

3. That the fact of negligence must be inferred from the 
circumstances of the case, and the jury are at liberty to con- 
sider the unusual crowd and attendant confusion at the time 
of the accident in determining the question of negligence. 

4. If the jury find that the deceased was standing on the 
step of the platform and holding on to the iron railing of the 
moving car, with his body leaning out from the car, and in 
that position was carried forward and jammed in between 
the standing and moving cars and killed, then the jury will 
find for the defendant, unless they find that he would have 
been jammed up and killed anyhow, even if he had been 
standing up straight on the platform step. 
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5. If the jury find that the car, on its return from the fair 
grounds to the city, was filled with passengers — more than 
could be conveniently pulled by the team — and that the dri- 
ver refused to stop on the switch to take in more passengers; 
and if the deceased rushed forward and seized on the outside 
of the car, and while holding on was jammed in between the 
car standing on the switch and the moving car and killed, 
then he came to his death by his own fault and the company 
is not liable. 

6. The fact that the driver refused to stop the car to take 
on passengers was a notification to every one that the com- 
pany refused to take any more passengers, and if the deceased, 
in defiance of such fact, pushed forward and seized on the 
moving car, and being carried on was jammed in between the 
moving and standing cars, which cars would have passed with- 
out touching, then the defendant is not liable. 

7. If the jury find from the evidence that Charles Huel- 
senkamp voluntarily placed himself upon the step of the plat- 
form of defendant’s car, with his body projected outside of 
the side and range of the car he was on, and in an improper 
and dangerous position, and his position was unknown to any 
of the agents or employees of defendant; that the cars were 
so placed and managed as that no injury could have happen- 
ed to him in a proper position on said car, and that the in- 
jury and death were caused by his own wrongful position on 
the step of said car, then plaintiff cannot recover. 

8. Although the jury may believe from the evidence that 
there was some want of care or negligence on the part of the 
agents or employees of defendant, yet if the jury further find 
from the evidence that the negligence or fault of Huelsen- 
kamp contributed to his injury and death, then plaintiff can- 
not recover. 

There was verdict and judgment for plaintiff, and defend- 
ant appealed. 

It will be observed that the only issues were, 1. Was Huelsen- 
kamp’s death caused by the negligence or unskilfulness of em- 
ployees of the defendant? 2. Was Huelsenkamp in any fault ? 
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The statute provides that if the death was from an injury 
“resulting from, or occasioned by, the negligence or unskil- 
fulness” of the employees of the defendant, the plaintiff shall 
recover the fixed sum of five thousand dollars. 

There was no question but that the death resulted from 
the injury received by Huelsenkamp, by being crushed be- 
tween the cars whilst he was a passenger on one of them. 

Negligence and unskilfulness are matters of fact, and their 
existence is a question for the jury. A court cannot direct a 
jury that such or such supposed facts show negligence, or 
that such other supposed facts do not show negligence. The 
instruction given by the court upon its own motion, without 
determining what is or is not negligence in the defendant’s 
agents, properly recognizes a passenger as a creature with a 
will to be exercised under the guidance of reason, and, in 
effect, rightly declares that if his death was caused by his vol- 
untary act the defendant is not liable. 

Without going over and commenting upon the instructions 
given and refused seriatim, it is sufficient to say that the 
fourth instruction given for the plaintiff is erroneous. 

It is to be observed that there is no evidence in the case as 
to any direct permission by the agents of the defendants to 
Huelsenkamp to occupy any particular place on the car. 
The pleadings admit that he was being carried as a passen- 
ger, but there is nothing in the pleadings or evidence to show 
a direction or permission to him to stand upon the platform 
or step, except as it might be inferred from all the circum- 
stances, and as he is regarded as a reasoning being, with pow- 
er to select, and take, and change his place or position, it is 
not to be inferred from his occupying a particular place that 
he did so by permission of defendant’s agents, so as to ex- 
clude the idea of his voluntarily taking the position which 
he had. 

For the giving of this instruction, the judgment is reversed 
and the cause remanded. Judge Bay concurs. 

DrypeEn. I dissent. 
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THE GALENA, DUNLEITH AND MINNESOTA Packet CoMmPANyY, 
Appellant, v. JacoB VANDERGRIFT e¢ al., Respondents. 


Negligence— Collision.—In action for damages arising from a collision of boats, 
if the negligence of both parties contributed to the accident, there can be 
no recovery. 


Appeal from St. Louis Court of Common Pleas. 


The following instructions, asked for by appellants, were 
given: 

1. Ifthe jury find from the evidence that, by the customs of 
the upper Mississippi river navigation in regard to steamboats, 
at the time of collision the Royal Arch was in a place where 
she was entitled to run as an ascending vessel, and that she was 
on the eastern side of the channel that runs down on the 
Towa side when the Empire City came in sight; that the pi- 
lot of the Royal Arch signalled for the starboard at a proper 
distance, and continued her course on the eastern side of said 
channel according to her signal, leaving the whole of the main 
channel of the river on her larboard for the Empire City to 
run in; that the Royal Arch ran slowly up stream, close to 
the upper bar on the Illinois side, passing the towhead, and 
going off to the right towards the Illinois shore; and if the 
jury find from the evidence that the Empire City was descend- 
ing the river, and was not in her proper place as a descend- 
ing vessel immediately before and at the time of collision, 
and that the exercise of reasonable skill on the part of the 
pilot and officers of the Empire City in regard to keeping her 
in the channel, or in regard to obeying or giving the signals, 
would have avoided the collision ; and that no act was done 
by the pilots or officers of the Royal Arch to mislead the pilot 
or officers of the Empire City, or to produce the collision, and 
no reasonable precaution omitted to avoid it, then the jury is 
authorized to find for the plaintiffs and to assess its damages 
at the amount it cost to raise and repair the Royal Arch, with 
interest thereon from the time of suit brought. 

2. If the jury find from the evidence that the printed rules 
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of October 29, 1852, were in force as rules of navigation in 
May, 1856, then, so far as they are applicable to the circum- 
stances of the collision, the position of the vessels, the giving 
of signals, the place where either vessel ought to run, and 
the manner in which their engines should be worked, 
they were and are binding upon the pilot and officers of the 
Empire City and Royal Arch; and if the jury believe from 
the evidence that, by the said rules of navigation, the Royal 
Arch, at the time of collision, was in the place she was enti- 
tled to be in as an ascending vessel; that she blew one blast 
of her whistle for the starboard at a proper distance from 
the Empire City, and run under slow bells up stream accord- 
ing to her signal, and that she was on the eastern side of, and 
out of, the main channel on the Iowa side, immediately be- 
fore or at the time of collision; and if the jury further find 
from the evidence that, by said rules of navigation, the Em- 
pire City was not in her proper place as a descending vessel 
immediately before and at the time of collision, and that the 
exercise of reasonable skill on the part of the pilot and of- 
ficers of the Empire City would have avoided the collision, 
and that no act was done by the pilot or officers of the Royal 
Arch to mislead the pilot or officers of the Empire City, or to 
produce the collision, and that the pilot and officers of the 
Royal Arch exercised reasonable skill on their part to avoid 
the collision, then the jury is directed that they should find 
a verdict for the plaintiff, and assess the damages at the 
amount it cost to raise and repair the Royal Arch, with in- 
terest thereon at six per cent. per annum from the time of suit 
brought. 

3. If the jury find from the evidence that the pilot of the 
Royal Arch made a signal, at a proper distance below the 
Empire City, for the starboard, and heard only one signal 
from the Empire City in answer for the starboard, and at the 
time of said signal being given and answered the Royal Arch 
was on the eastern side of the channel running down the Iowa 
side, then the pilot of the Royal Arch was entitled to run his 
boat on the said eastern side of the channel by the rules of 
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| navigation adopted October 29, 1852, and to keep to the right 
of said channel going up stream, and the said pilot of the 
Royal Arch did not have any right to cross the said channel 
} to the Iowa shore after making said signal. If the jury find 
from the evidence that the Empire City, coming down, was 
so near that it would be possible for a collision to ensue there- 
from ; and if the jury should find from the evidence that the 
Royal Arch was not stopped and backed in proper time; yet 
if the jury further find that the failure of the Royal Arch to 
stop and back did not contribute substantially to produce the 
collision, and that the collision was substantially occasioned 
by the Empire City leaving the channel, and running out of 
it in the direction of the Royal Arch, and that the Royal 
Arch was in her proper place at the time of the collision for 
an ascending vessel, then the jury will find a verdict for 
plaintiff. 

6. If the jury should believe from the evidence that the 
pilot or officers of the Royal Arch were in fault in any respect, 
and that such fault did not substantially tend to produce the 
collision, and that the collision was substantially produced 
‘ by the fault, negligence or misconduct of the pilot or officers 
4 of the Empire City, then the jury should find for the plaintiff. 
| 7. If the jury find from the evidence that, by the customs 
4 and rules of the navigation of the upper Mississippi river at 
the time of the collision, the Royal Arch was in the proper 
place for an ascending vessel, and that at the time of collis- 
ion the Empire City was not in her proper place as a descend- 
i ing vessel, and that the exercise of reasonable care and skill 
on the part of the pilot and officers of the Empire City would 
have avoided the collision, and that no act was done by the 
pilot or officers of the Royal Arch to mislead the pilot or of- 
ficers of the Empire City, or to produce the collision, and 
that the pilot and officers of the Royal Arch exercised reason- 
able skill and precaution on their part to avoid the collision, 
then the jury are authorized to find for plaintiff. 

8. If the jury find from the evidence that, at the time of 
collision, the Empire City was loaded in a negligent, unskil- 
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ful or improper manner, and that, by reason thereof, she could 
not be handled and managed by her pilot with the same ease 
and facility as if she had been properly loaded ; and that, but 
for that fact, the collision might, with the exercise of reason- 
able skill and care, have been avoided; and the fact of her 
being so negligently, unskilfully or improperly loaded contri- 
buted directly and substantially to produce the collision and 
sinking of the Royal Arch; and that the Empire City was not 
in her proper place as a descending vessel ; and that there was 
reasonable care and skill used on the part of the pilot and of- 
ficers of the Royal Arch to avoid collision; and that the 
Royal Arch was in a place where she was entitled, by the 
rules of navigation, to run, when the collision happened, then 
the jury is instructed to find a verdict for the plaintiff, and 
assess the damages at the amount it cost to raise the Royal 
Arch, with interest thereon from the time of suit brought. 

The following instructions were asked for by defendants, 
(respondents, ) and given by the court, viz: 

* * * * * * * * * * 

2. If the jury believe that the Royal Arch was in an im- 
proper place in the river for an ascending boat, and the per- 
sons in charge thereof saw the Empire City descending in the 
direction of the Royal Arch in time to prevent collision, and 
failed and neglected to use all reasonable and proper care 
and skill to prevent such collision, and by such failure the 
collision and damage complained of were caused, or mate- 
rially contributed to, then plaintiff cannot recover, although 
there may have been fault or want of care of those in charge 
of the Empire City. 

3. If the jury believe from the evidence that the collision 
and injury were caused by the negligence or unskilfulness, or 
by mismanagement or other fault of the persons in charge 
of the Royal Arch; or if such negligence or unskilfulness con- 
tributed substantially to cause such injury, then they should 
find for defendants, even though they may believe there was 
negligence or unskilfulness or other fault on the part of those 
in charge of the Empire City. 
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4. If both parties were in fault, and the fault of each con- 
tributed substantially to cause said injury, then the jury 
should find for the defendants. 

5. Although the jury should believe that the Empire City 
was in an improper place in the river at the time of the col- 
lision, yet if, notwithstanding this, the collision could have 
been avoided by ordinary care and skill on the part of those 
in charge of the Royal Arch, then the fact of the Empire City 
being out of its proper place will not make defendants liable. 

6. The jury is to determine as to the credibility of the wit- 
nesses, and should give to the evidence of each just such 
weight as they may think it entitled to; and if they believe 
any witnesses in the cause have wilfully sworn falsely as to 
any matter, they may disregard all their evidence. 

The court gave the following instructions on its own 
motion : 

1. When the Empire City and Royal Arch were approach- 


‘ing each other, so that a collision became possible or proba- 


ble, it was the duty of the persons in charge of both boats to 
use all reasonable, proper and usual means, and diligently to 
exercise at least the skill ordinarily possessed by persons en- 
gaged in the navigation of that part of the river where the 
collision took place, to prevent it; and if, when the boats were 
so approaching each other, and in danger of collision, it was, 
under the actual circumstances of the case, the prudent and 
proper means to prevent a collision to check their headway, 
or to stop and back, it was their duty to do so if their posi- 
tion in reference to the towhead and other surrounding cir- 
cumstances allowed it to be done; and this was their duty 
whether they were both in their right place in the river, or 
both in the wrong place, or whether one was in the right 
place and the other in the wrong. If, therefore, the Royal 
Arch was in a position to check her headway, or to stop and 
back when it was her duty to do so, as above supposed, and 
she failed to do so, and such failure caused or substantially 
contributed to the injury, the jury should find for defendants. 
2. If the jury believe that the act entitled “ An act to pro- 
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vide for the incorporation of transportation companies,” read 
in evidence, was a law of the State of Lllinois before and on 
the 13th day of December, 1855; and if, on that day, the 
secretary of State of that State made and issued the certifi- 
cate of that date, read in evidence, then the said certificate 
is sufficient evidence that the plaintiff is, and was from that 
date, a corporation. 

3. To find for the plaintiff, the jury must, of course, find 
that the plaintiff was a corporation, and that the Royal Arch 
belonged to it at the time of the collision. 


Hill §; Grover, for appellants. 


The instruction of the court assumes that it was possible 
to back the plaintiff’s boat out of the way, and perhaps es- 
cape; and if so, that the jury may acquit the defendants be- 
cause plaintiff did not succeed in escaping by backing. This 
is not the law ; plaintiff had done all that the rules of navi- 
gation required, and all that appeared to be practicable to 
escape from the collision. The failure of plaintiff’s pilots to 
escape is not the proximate or even the remote cause of the 
collision, which resulted from defendant’s boat being run out 
of the channel into plaintiff’s vessel, in violation of every 
rule and law of navigation. By the rules of navigation, and 
the customs of the river, the running down of plaintiff’s boat 
was inexcusable—even criminal. 

I. It is a universal rule of navigation that the boat com- 
ing down must keep the channel, so as to be in the strongest 
current for speed, and in the place allotted to her by law. 
(Rodgers v. McCune, 19 Mo. 563.) This custom is ancient, 
and has been in force forty years. 

II. It is a universal rule of navigation that the boat going 
up shall keep out of the channel at the shore, or the upper 
bar, so as to avoid the strong current, and obey the law, and 
leave the channel free for the down boat. (Rodgers v. Me- 
Cune, 19 Mo. 563.) 

Ill. Cuusa proxima non remota spectetur. The proximate 
cause of this collision was not the failure of plaintiif’s vessel 
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to stop her engines and back out of the way in which she was 
going, and had aright to go. The proximate cause, and 
which alone can be considered, and to which only the court 
below should have directed the attention of the jury, was the 
sudden and unlawful sheer made by defendant’s boat at so 
short a time before the actual collision that the Royal Arch 
could not have escaped, however much she may have tried; 
and whether any plan of escape may now be conceived of or 
imagined, can, in the nature of the case, form no bar to the 
recovery. (Tuff v. Warman, 94 Com. Bench, vol. 5, N. S., 
573; Adams v. Wiggins Ferry Co., 27 Mo. 98.) 


F. C. Sharp, for respondents. 


I. It will be seen that by the instructions given for ap- 
pellant and respondents, and by the court of its own motion, 
that the law governing the case was very fully given to the 
jury. The question for the jury was whether the collision 
was caused by the carelessness or want of skill of the persons 
in charge of respondents’ boat ; if it was, then whether the 
persons in charge of appellant’s boat were guilty of careless- 
ness or want of skill also, causing or materially contributing 
to the collision, or whether the collision was an accident not 
caused by carelessness or want of skill of either party. 

If the collision was caused “by the fault, wholly or 
partially, of those in charge of appellant’s boat, plain- 
tiff could not recover.” If those in charge of both boats 
were in fault, neither could recover. If neither were in 
fault, and the collision was the result of mere accident, the 
plaintiff could not recover. (Ang. on Car., § 556, and fol- 
lowing; id., § 636, and following; Sedg. on Dam., s. p. 
469-70, being p. 494 of 8d ed.; St. Bt. Western Belle v. 
Wagner, 11 Mo. 30.) 

Il. As to the law as laid down by the Common Pleas Court, 
and also deciding that a steamboat is not liable for a collision 
or damage done by it from the mere fact that it is running, 
at the time, out of the channel in an improper place in the 
river, but there must be some negligence or fault of the of- 
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ficers or persons in charge of it shown to render it liable. 
(See Adams v. Wiggins Ferry Co., 27 Mo. 95.) 


Bates, Judge, delivered the opinion of the court. 


The plaintiff was the owner of a steamboat called the Royal 
Arch, and the defendants were the owners of another boat 
called the Empire City. These boats, while running in the 
Mississippi river, (the Empire City descending and the Royal 
Arch ascending,) came in collision, by which the Royal Arch 
was sunk. The plaintiff brought this suit to recover the 
damage sustained by them, charging that the loss was occa- 
sioned by the carelessness, negligence and want of skill of the 
agents and servants of the defendants, then in charge of the 
Empire City. 

The defendants put in issue these allegations. There was 
a full trial and verdict, and judgment for the defendants, 
from which the plaintiff appealed to this court. 

At the trial, a great deal of evidence was given as to the 
facts occurring at and immediately before the time of the 
collision, and as to the rules of navigation and the customs 
and usages of boats in meeting and passing each other. There 
was, as to some matters, great conflict in the testimony. 

Six instructions were given to the jury for the plaintiff, 
and six for the defendants, and three by the court without the 
motion of either party. 

Taken as a whole, the instructions were so voluminous that 
they may well have confused the jury; but the plaintiff can- 
not complain of them for that reason, as the greater portion 
of the volume was given at its request. Taken as a whole, we 
find, upon careful examination, no other serious objection to 
them. The only specific objection seriously made to any of 
them is to the first instruction given by the court. That ob- 
jection is that too great prominence was given to the duty of 
the officers of the Royal Arch, when a collision became proba- 
ble, to stop and back the boat. 

If this instruction stood alone, the cbjection would proba- 
bly be held valid; but the other instructions, especially those 
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given for the plaintiff, had pointed out and directed the at- 
tention of the jury to all the other duties of the officers of 
both boats at the time and under the circumstances of the 
case, and there was therefore no impropriety, but on the con- 
trary a manifest propriety, in directing attention to the duty 
of stopping and backing, as was done in this instruction, 
when taken in connection with the instruction number three 
given at the instance of the plaintiff, having reference to the 
same subject. 

We find no error in the record justifying a reversal. 

Judgment affirmed. Judges Bay and Dryden concur. 


Grorce R. Bissett, Appellant, v. Davip RopEN et al., Re- 
spondents. 


Action—Contract.—Sub-contractors, not contracting with the owner of a build- 
ing, but with the person with whom the owner agreed for the construction, 
are not liable to the owner in an action for negligently and unskilfully do- 
ing their work, by which the owner is injured. There is no privity of con- 
tract. The action must be brought against the principal contractor. 


Appeal from St. Louis Law Commissioner’s Court. 


Bryan, for appellant. 


The declaration of law by the Law Commissioner implies 
either that no liability exists on the part of respondents, un- 
less there were a contract with appellant; or if there be such 
liability, they are exonerated therefrom by having been en- 
gaged or hired by Birch & Cooper. Was any contract with 
appellant necessary to make respondents liable for damages 
occasioned by them ? 

In Whitfield v. Lord Despenser, Cowp., 754, Lord Mans- 
field, in giving the decision, says, ‘“‘ As to an action on the 
case lying against the party really offending, there can be no 
doubt of it ; for, whoever does an act by which another per- 
son receives an injury is liable in an action for the injury 
sustained.” 
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In Chit. Plead. (732), it is laid down, ‘ For any misfeasance 
by a party, in a trade in which he professes, the law gives an 
action upon the case to the party grieved against him.” (1 
Sand. 312,a. &n.2.) And it seems that though there be 
an express contract, still if a common law liability results 
from the facts, the party may be sued in tort for any neglect 
or misfeasance in the execution of the contract. (Langridge 
v. Levy, 2M. & W. 519; Leslie v. Wilson, 6 Moore, 415; 
Kinbyside v. Thornton, 2 W. Black. 111; 1 Mo. 430 & 643; 
13 Mo. 99.) 

In Bacon’s Ab., title Action, on the case (b.) it is laid 
down, (and this case is taken from the Year Books, and 
though cited frequently in treatises since that time, has never, 
we believe, been questioned), “If I deliver my horse to a 
smith to shoe and he delivers him to another smith, who 
pricks him, I may have an action on the case against him, 
though I did not deliver the horse to him.”” And, under the 
same head, “If one slanders my title, whereby I am wrong- 
fully disturbed in my possession, I have a remedy against the 
trespasser ; yet I may have an action against him that caused 
the disturbance.” And, in Roll. Ab. 90, “ If I deliver goods 
to A., who delivers them to B. to keep to the use of A., and 
B. waste them, I may have an action upon the case against 
B., though I did not deliver them to him. 

In Stone et al. v. Cartwright, 6 S. R. 411, it was held that 
no action lies against a steward, manager or agent for dam- 
ages done by the negligence of those employed by him in the 
service of his principal, but the principal or those actually 
employed are only liable. Per Lord Kenyon, C. J.: “In all 
these cases, I have ever understood that the action must 
either be brought against the hand committing the injury or 
against the owner for whom the act was done.” In Stephens 
v. Elwell, 4 Maule & Sel. 259, it was held that a servant may 
be charged in trover, although the act of conversion be done 
by him for the benefit of his master. (Stort v. Clemens, 
Peake’s N. P. cases, 144; Knight v. Fox & Henderson, 1 
Law & Eq. 447; Moreton v. Hardern et al., 6 Dow. & Ry. 
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223 ; Wille v. Hayne, 2 Dow. & Ry. 33; Morgan v. Bowman, 
22 Mo. 588; Barry v. City of St. Louis, 17 Mo. 121.) 


Farish, for respondents. 


DrybEN, Judge, delivered the opinion of the court. 


This was a suit, originating before a justice of the peace, to 
recover damages suffered by the plaintiff by reason of the 
break of a waterpipe built into the upper part of his dwelling 
house, and the consequent flow of water through the house, 
and upon his furniture, injuring both. The case was tried 
by appeal to the Law Commissioner’s Court, where a trial 
anew was had, resulting in a verdict and judgment for de- 
fendants, from which plaintiff has appealed to this court. 

The evidence on the trial disclosed the following facts: 
The plaintiff employed Birch & Cooper, a firm of master 
builders in St. Louis, to build him a dwelling-house complete, 
and Birch & Cooper, for themselves, and not for the plaintiff, 
employed the defendants, who were plumbers by profession, 
to do the plumbing work required to be done in the building. 
That, after the completion of the house, and the plaintiff had 
entered into possession, the water in one of the pipes put in 
by the defendants froze, because of the defective drainage, as 
alleged, and burst the pipe, thus occasioning the flow of water 
through the house and upon the plaintiff’s furniture. At 
the conclusion of the evidence, the court, at the instance of 
the defendants, gave the following declaration of the law as 
applicable to the case, viz: 

“ Although the court should believe from the evidence that 
the damage complained of occurred through the unskilful or 
unworkmanlike manner in which the plumbing was perform- 
ed by the defendants, yet if said defendants were not employ- 
ed by the plaintiff to do said work, but were engaged or hired 
by said Birch & Cooper, who were original contractors with 
the plaintiff for the erection and total construction of the 
building, then the plaintiff cannot recover against defendants 
for any such damage.” 














ST. LOUIS. 





Bissell v. Roden et al. 





The giving of this instruction is the only error complained 
of in the case. 

The theory of the instruction is that as there was no privity 
between the plaintiff and the defendants, and as the act com- 
plained of was not a direct, positive wrong, but a mere neglect 
of the defendants, they were not liable to the plaintiff; but if 
liable at all, alone to their superiors, Birch & Cooper. 

Mr. Story, in discussing the liability of agents for torts, in 
his work on Agency, § 308, says: “ The law upon this sub- 
ject, as to principals and agents, is founded upon the same 
analogies as exist in the case of masters and servants. The 
master is always liable to third persons for the misfeasances and 
negligences, and omissions of duty of his servant, in all cases 
within the scope of his employment. So the principal, in like 
manner, is liable to third persons for the like misfeasances, 
negligences and omissions of duty of his agent, leaving him 
to his remedy over against the agent in all cases where the 
tort is of such a nature as that he is entitled to compensa- 
tion.” * * * * The agent is also personally liable to 
third persons for his own misfeasances and positive wrongs. 
But he is not in general (for there are exceptions) liable to 
third persons for his own nonfeasances or omissions of duty 
in the course of his employment. His liability in these latter 
cases is solely to his principal, there being no privity between 
him and such third persons; but the privity exists only be- 
tween him and his principal, and hence the general maxim 
as to all such negligences and omissions of duty, is, in cases 
of private agency, respondeat superior.” * * * § 3809. 
“ The distinction thus propounded between misfeasance and 
nonfeasance, between acts of direct, positive wrong and mere 
neglects by agents, as to their personal liability therefor, may 
seem nice and artificial, and partakes perhaps not a little of 
the subtlety and overrefinment of the old doctrines of the 
common law. It seems, however, to be founded upon this 
ground, that no authority whatsoever from a superior can 
furnish to any party a just defence for his own positive torts 
or trespasses ; for no man can authorize another to do a pos- 
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itive wrong. But in respect to nonfeasances, or mere neglects 
in the performance of duty, the responsibility therefor must 
arise from some express or implied obligation between par- 
ticular parties standing in privity of law or contract with each 
other ; and no man is bound to answer for any such violation 
of duty or obligation except to those to whom he has become 
directly bound or amenable for his conduct. Whether the 
distinction be satisfactory or not, it is well established ; 
although some niceties and difficulties occasionally occur in 
its practical application to particular cases.” 

The learned author then proceeds to give the following, 
among other illustrations, of the doctrine of the text: “If 
the servant of a blacksmith so negligently conducts himself 
in shoeing a horse that the horse is consequently injured, or 
afterwards becomes lame, the master, and not the servant, 
will be liable for the negligent injury ; but if the servant, in 
shoeing the horse, has pricked him, or has maliciously or 
wantonly lamed him, an action will lie personally against the 
servant himself.” 

The case at bar comes within the principle laid down in 
this authority, which exempts the agent or servant from lia- 
bility to astranger. The Law Commissioner, therefore, com- 
mitted no error in giving the law of the case. 

Let the judgment be affirmed. The other judges concur. 





THE State or Missouri, Respondent, v. WILLIAM DoNNEGAN, 
Appellant. 


Practice, criminal.— Where a larceny of several articles of property is charged, 
the State may elect to prosecute for some and not for all. 

Practice, criminal.—Proof at the trial of the stealing of a gelding will support 
an indictment for the larceny of a horse. 


Appeal from St. Louis Criminal Court. 


Voullaire, for respondent. 


I. Evidence of stealing a gelding will support an indict- 
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ment for stealing a horse. (Gravely v. Ford, 2 Ld. Ray. 
1209; R. C. 1855, p. 1175, § 22, & p. 1176, § 27; Hooker 
v. State, 4 Ohio, Ham. 348 ; Baldwin v. People, 1 Ill., Scam. 
804.) 

II. It is lawful for a circuit attorney to enter a nolle pro- 
sequi to a part of a count in an indictment. (1 Chit. Crim. 
L. 480, ». a.; Commonwealth v. Tuck, 20 Pick. 356, 364, 
&c.; Comm. v. Briggs, 7 Pick. 177; Comm. v. McMangle, 1 
Mass. 516; Comm. v. Lewis, 1 Mass. 517; Rex v. Butter- 
worth Moss et al., 1 Russ. & Ry. 520; Rex v. Hempstead, 
1Russ. & Ry. 343; Anonymous, 31 Me. 592.) 


Jecko and Hume, for appellant. 


Bates, Judge, delivered the opinion of the court. 


The defendant was indicted for stealing a horse, mare, 
buggy and set of harness. Before the trial, the circuit at- 
torney announced that he would not further prosecute the 
indictment against the defendant so far as the same relates 
to the charge of the larceny of the buggy and set of harness. 

We cannot see that there was any error in this prejudicial 
to the defendant. At the trial, evidence was given of the 
larceny of a gelding, and objection was made that it did not 
support the indictment for stealing a horse. There is no 
force in the objection. 

Judgment affirmed. Judges Bay and Dryden concur. 


WILLIAM ScHaEFFER, Appellant, v. FrRepErIcK LouMaN et al., 
Respondents. 


Mechanic’s Lien—Title—In a suit under a mechanic’s lien in St. Louis county, 
under the act of 1857, (Acts 1856-7, p. 668,) a judgment against the con- 
tractor will bind the property, and a sale will pass the title, although the 
owner be not party to the record. Those not made parties to the record 
may impeach the regularity of the proceedings. 

Pleading—Parties.—The owner of the building is not a necessary party toa 

suit to enforce a mechanic’s lien, under the act relating to mechanics’ liens 

in St. Louis county. (Acts 1856-7, p. 668, § 8.) 
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Appeal from St. Louis Land Court. 
A. M. & S. H. Gardner, for appellant. 


At the time of the trial of this cause in the court below, 
this question had never been decided in this court under our 
present lien law. A similar case arose, however, under the 
local lien law of 1843 and the general act of 1845, and is re- 
ported in 25 Mo. 559. 

That case was relied upon by respondents’ counsel in the 
court below as a precedent for this. The special act concern- 
ing mechanics’ liens in St. Louis county, approved February 
24, 1843, provides that “the lien for work and materials 
shall be preferred to all other encumbrances which may be 
attached to, or upon, such buildings or other improvements, 
or the ground, or either of them, subsequent to the commence- 
ment of such buildings or improvements.” (Sess. Acts 1843, 
p. 84, § 6.) 

But this act did not provide the machinery for enforcing 
the lien, and parties were compelled to look to the general 
act of 1845 for the machinery. That act provides that ‘ no 
execution shall issue against the property charged with such 
lien unless the defendant shall have owned or possessed the 
said property at the time of the commencement of the suit, 
or unless a scire facias shall first have issued and been served 
upon the owner or possessor of such property requiring him 
to appear and show cause why judgment should not be en- 
tered up and execution had against such property.” (R.C. 
1845, p. 373, § 7.) 

The decision in the case above referred to was expressly 
based upon that section of the law. (Clark & Lemon v. Brown, 
25 Mo. 559.) 

But the statute under which the judgments were obtained, 
and the property claimed in this suit was sold, contains no 
such provision. The lien suits against the property in con- 
troversy here were commenced under the mechanics’ lien law 
of 1857, specially applicable to this county. The sixth sec- 
tion of that act provides that “ the lien for work and materials 
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as aforesaid shall be preferred to all other encumbrances 
which may be attached to or upon such buildings, bridges or 
other improvements, or the ground, or either of them, subse- 
quent to the commencement of such buildings or improve- 
ments.” And the eighth section of that act provides that 
“in all suits under that act, the parties to the contract shall, 
and all other persons interested in the matter in controversy 
and in the property charged with the lien may, be made 
parties; but such as are not made parties shall not be 
bound by any such proceeding. (Sess. Acts 1856-7, p. 669, 
§6 &8.) 

The difference between the proceedings under the lien laws 
of 1845 and 1857 is radical. The law of 1845 provided that 
“no execution against the property to which a lien had at- 
tached could issue until the persons owning the property at 
the commencement of the suit had an opportunity to be heard 
in court.” 

The law of 1857 entirely abolished that provision, and only 
required the parties to the contract, and such persons as were 
interested in the property at the time the lien attached, should 
be made parties to the suit. 

But appellant’s counsel submits that this case comes 
fully within the rule laid down by this court in the case 
of Hauser v. Hoffman, 32 Mo. 334, and that the princi- 
ple contended for by appellant was fully established in that 
case. 

That a mechanic or material man is not bound to file his 
lien against one who was not the owner at the time of the 
commencement of the building, but became so before the 
filing of the lien, is well settled in Pennsylvania,—the me- 
chanics’ lien law of that State being substantially the same 
asours. (Purd. Dig. 578,§ 10; 4 Watts & Serg. 257.) 

‘The declaration of law as given by the court below, at the 
instance of defendants’ counsel, was without precedent, and, 
directly against the statute; it would not even have been 
correct under the law of 1845: but surely if the Legislature 
had intended that no judgment could be rendered against the 
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property in a suit to enforce a lien unless the purchaser be 
made a party to the record, as declared in that instruction, 
it would not have failed-to have stated such intention in plain 
words. 


E. Peacock, for respondents. 


The only point presented to the court by this case is, wheth- 
er Philip G. Ferguson, the purchaser (after the materials 
were furnished) of the leased premises, but who so purchased, 
and whose deed was of record prior to the filing of the liens 
by Meier & Co. and William Schaeffer, can have his title di- 
vested out of him without being made a party to the record 
in the suit to enforce those liens. 

It is contended by the respondents in this action that said 
Meier & Co. and William Schaeffer took nothing by their 
judgments on the liens. So far as the property is concerned, 
the judgments only have the force and operation of general 
judgments against said Koepper ; and although the Law Com- 
missioner’s Court gave a special lien against said property, yet 
that part of the judgment was inoperative to take the title of 
Ferguson in the land out of him. Before the title of Fergu- 
son could be affected, he must have been made a party to the 
suits to enforce the liens. (Clark v. Brown, 25 Mo. 559.) 

Further, the mechanics’ lien law of 1857, under which the 
lien suits aforesaid were brought, expressly state that unless 
the owner of the premises on which the buildings are erected is 
sued he shall not be bound by the proceedings to enforce liens. 
(Sess. Acts 1857, p. 669, § 8.) 

The appellant contends that the lien reverts back to the 
time of furnishing materials. So it does as to the force and 
effect of the judgment; but this does not discharge the plain- 
tiff in a lien suit of the obligation to make all parties in in- 
terest parties to the record so as to affect their rights. (See 
as above, Sess. Acts 1857, § 8.) 


Bates, Judge, delivered the opinion of the court. 


This is an action of ejectment. The plaintiff claims title 
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under execution sales made under judgments for the en- 
forcement of mechanics’ liens. 

Between the times when the work was done and materials 
furnished for which the liens accrued, and the time when 
the liens were filed, Ferguson, one of the defendants, and 
landlord of the others, bought the property of the former own- 
er. Ferguson was not made a party to the proceedings for 
enforcing the liens. 

The Land Court, in which the case was tried, declared the 
law to be, that, “‘ where the owner of a building on which 
there isa mechanic’s lien for materials furnished under a con- 
tract with himself, conveys the premises to a purchaser whose 
deed is duly recorded in the proper county before the filing 
of the lien, and before the initiation of any suit to enforce 
the lien, no judgment can be rendered against the property 
in a suit to enforce the lien unless the purchaser be made a 
party to the record.” 

Had Ferguson been made a party to the suit to enforce the 
lien, there is no doubt but the plaintiff would have had title 
as against him, (Dubois v. Wilson, 21 Mo. 213,) and this is 
not, in fact, disputed. The case of Clark v. Brown, 25 Mo. 
559, is particularly relied on to sustain the decision of the 
Land Court. That case differs essentially from this. In that 
case, the proceeding being under the act of 1845, no judg- 
ment could be entered or execution issued except as provided 
in that act. The proceeding was by scire facias, under the 
eighth section of that act, which declares that ‘it shall be 
lawful for the plaintiff to proceed by scire facias against the 
original debtor, and against all and every person or persons 
owning or possessing the property against which he wishes to 
proceed ; but no judgment to be rendered on the scire factas 
shall authorize the issuing of any execution except against 
the property charged with said lien, or such part thereof as 
the court shall direct.”” The court held that under that sec- 
tion there could be no judgment without the presence of the 
owner on the record. 

In this case, the proceedings were under the act of 1857, 
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(Laws 1856-7, p. 668,) the eighth section of which act is as 
follows: “In all suits under this act, the parties to the con- 
tract shall, and all other persons interested in the matter in 
controversy and in the property charged with the lien may, 
be made parties ; but such as are not made parties shall not 
be bound by any such proceedings.” This provision is so 
different from that in the law of 1845 that the decision under 
the former law is no precedent for this case, and we must de- 
termine the question as a new one. 

The case of Hauser v. Hoffman, 32 Mo. 334, did not touch 
the point. 

The act gives a lien from the time the materials are fur- 
nished, and that lien was subsisting at the time Ferguson be- 
came a purchaser of the property. He bought subject to it, 
and there is no hardship in holding him to his bargain as he 
made it. The single question is, does the statute make it 
necessary that he should be a party to the proceeding? Ob- 
viously the suit could be prosecuted to judgment and execu- 
tion without his presence on the record. He could be made 
a party, but it was not necessary that he should be. The 
only necessary parties are the parties to the contract. Here 
the parties to the contract were parties to the record; and 
the judgment has all the necessary parties to make it a regu- 
lar judgment under the law. Being such regular judgment, 
does it fail to have the only effect which the law provided it 
should have? The only design of the law was to secure and 
enforce the lien; and when its requisites have been complied 
with, it is scarcely possible that the final judgment should be 
a mere nullity, with no effect whatever. It is true, those not 
made parties are not bound by the judgment; that is, they 
may impeach its regularity, as was done in the case of Hauser 
v. Hoffman, mentioned above ; but until so impeached, it is a 
valid judgment, and a sale made under it transfers the title 
as to all who were made parties to the record, and those 
claiming under them. 

Judgment reversed and cause remanded. Judges Bay 
and Dryden concur. 
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CLemens A. Axa, Respondent, v. JOHN J. ANDERSON, Ap- 
pellant. 


Jury.—Foster v. Kirby, 31 Mo. 496; and Vaughan v. Scade, 80 Mo. 600, af- 
firmed. 


Appeal from St. Louis Law Commissioner’s Court. 
Doan & Eaton, for appellant. 


Bates, Judge, delivered the opinion of the court. 


The defendant’s demand for a jury of twelve persons should 
have been granted. (Foster v. Kirby, 31 Mo. 496; Vaughan 
v. Scade, 30 Mo. 600.) 

Judgment reversed and cause remanded. Judges Bay and 
Dryden concur. 


Martin Boyse, Respondent, v. CaLvIN C. Burt, GARNISHER, 
Appellant. 


Practice.—The Supreme Court will not pass upon objections which were not 
presented and passed upon by the court below. 


Appeal from St. Louis Law Commissioner’s Court. 
F.. Minor, for respondent. 
F’. Spies, for appellant. 
DryDEN, Judge, delivered the opinion of the court. 


This was a controversy originating in a justice’s court, be- 
tween Boyse, the execution creditor, and Burt, a garnishee 
of Baker, the execution debtor. The garnishee, by his an- 
swer before the justice, admitted his indebtedness to Baker 
for goods sold him by the latter, in the sum of 7165.15. The 
plaintiff recovered judgment for the amount of his execution 
debt, and Burt appealed to the Law Commissioner’s Court, 
where a trial de novo was had, resulting in a judgment as be- 
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fore the justice, from which Burt has appealed to this court. 
After the case came into the Law Commissioner’s Court, 
the garnishee presented his affidavit, by which he denies that 
his answer was such as is shown by the docket and proceed- 
ings of the justice; but says the answer made was to the ef- 
fect that he had purchased goods from Baker to the amount 
of $165.15, and which remained unpaid, “and that he does 
not know to whom the amount for said goods is due, not 
knowing whether Baker, in selling the goods, acted as agent 
for the owner thereof or otherwise.” 

Although the purpose of the affidavit probably was to se- 
cure the permission of the court to amend the answer, yet 
the record fails to show that any amendment was made, or 
that leave was even asked to that end, and the answer filed 
before the justice must therefore be regarded as the answer 
in the case. 

An interplea by one Cormerais, claiming the ownership of 
the effects attached, appears among the papers of the case be- 
fore the justice; but no notice of it whatever was taken on 
the docket of the justice, nor was there any action had con- 
cerning it in the Law Commissioner’s Court, nor anything 
asked to be done in regard to it by the interpleader. 

There is no point saved in the record that would justify 
this court in interrupting the judgment of the court below. 
The proceedings in the case are by no means devoid of errors 
and irregularities; but, as the garnishee did not deem them 
of sufficient importance to induce him to call the attention of 
the lower court to them and ask their correction there, we 
are not warranted in taking notice of them here, it being an 
inflexible rule of practice in this court to consider no ques- 
tion not raised in the lower court. The only exception found 
in the record is to the refusal of the court to grant a new 
trial; and as for any ground assigned in the motion, we have 
no hesitation in saying the new trial was properly overruled. 
The grounds assigned, or such of them as bring any matter 
to the attention of the court, relate to the supposed insuf- 
ficiency of the evidence to sustain the verdict. As has al- 
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ready been seen, the answer expressly confessed the indebt- 
edness of the garnishee, and no evidence was therefore need- 
ed to sustain the recovery, and none could properly be ad- 
mitted in opposition to it. 

The main ground urged in this court for the reversal of 
the judgment, is that the judgment having been rendered 
before the interplea was disposed of, was prematurely render- 
ed. The rule is that an interplea must be determined before 
judgment against the garnishee; but I have some doubt wheth- 
er the rule has application to a case like this, where the gar- 
nishee neither informs the court that there is a contest as to 
the ownership of the fund garnisheed, nor asks the judgment 
of the court on the claims of the contestants for his protec- 
tion, but by his answer unreservedly admits his responsibility 
to the execution debtor. But, however this doubt may be re- 
solved, it is sufficient in this case that the appellant, not hav- 
ing made the objection in the lower court, it comes too late 
here. And, further, as the appeal engaged the attention of 
the Law Commissioner’s Court for three or four successive 
terms before the final judgment, and as no action was ever 
asked by the interpleader to be taken in that court, and as 
none was taken on the interplea, it is fair to presume the in- 
terpleader had abandoned his claim and suffered a discontin- 
uance. 

The other judges concurring, the judgment is affirmed. 


STATE, TO USE OF JoHN Younc, Respondent, v. THEODORE 
HESSELMEYER et al., Appellants. 


Aitachment— Bond.—The return into court by the sheriff of the bonds taken 
by him in an attachment suit, under the act of 1855, p. 247, § 29 & 80, is suf- 
ficient evidence of his approval of the bond. 

Bond—Parties.—T wo or more joint obligees having a joint interest, must join 
as plaintiffs ; but where the bond is taken to the State for the benefit of par- 
ties having separate interests, they need not be joined as parties to whose use 
the suit is brought. If the petition do not show the interest, the defect can- 
not be reached by demurrer or motion in arrest of judgment ; but the join- 

der or nonjoinder may be taken advantage of at the trial. 
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Appeal from St. Louis Circuit Court. 


An attachment was sued out in the St. Louis Circuit Court 
by Bratenahl et al. against Grimes, and certain property lev- 
ied on; this having been separately claimed by John Young, 
the relator, and by Carnot F. Fenton, the sheriff took one 
bond—that now sued upon at the relation of John Young, 
one of the claimants—and returned the same into court. At 
the trial, this bond was read in evidence by the plaintiff, de- 
fendants excepting, but the court overruling the objection. 
A verdict was found for the plaintiff, whereupon defendants 
moved for a new trial and in arrest, both of which motions 
having been overruled by the court, defendants appealed. 

Defendants appealed upon the ground of a defect of parties : 
that Carnot F. Fenton, who separately claimed part of the 
property levied upon in the attachment, but none of that sued 
for, was no party to the suit. Defendants did not demur to 
the petition, nor raise the point by their answer. 


Woerner & Simmons, for appellants. 


I. The failure of the sheriff to approve the bond upon which 
this suit was brought renders it null and void. 

In the case of Cockrill v. Owen, 10 Mo. 287, this court held 
that no suit could be maintained upon a recognizance of ap- 
peal from a justice not approved and attested as required by 
the statute. In the case of Byrne v. Thompson, 1 Mo. 443, 
an appeal from the County Court was dismissed because the 
recognizance was not approved, as required by law. (Brad- 
ley v. Holloway, 28 Mo. 150.) 


A. J. P. Garesché, for respondent. 


_I. The bond is sufficient. (Brant et al. v. Brotherton’s 
Adm’r, 7 Mo. 458 ; State, use of Cameron, v. Berry, 12 Mo. 
378; State v. Thomas, 17 Mo. 505; Frank et al. v. Water- 
man, 21 Mo. 108.) 
II. The bond is to the State, the property seized having 
been separately claimed by Fenton and by Young. Young 
6—VOL. XXXIV. 
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had a right to sue separ wasdy nde the bond for his own in- 
jury. (Bailey v. Powell, 11 Mo. 416; Barnes v. Webster, 
16 Mo. 265. ) 

III. The objection of defect of parties is waived when raised 
neither by demurrer nor by answer. (R. C. 1855, p. 1281, 
§6 & 10.) 


DrypEN, Judge, delivered the opinion of the court. 


The defendants’ objection to the admission of the bond in 
evidence is founded upon the assumption that the bond im- 
posed no obligation on the obligors without an endorsement 
in writing of the sheriff’s approval of it. There is nothing 
in the objection. The act under which the bond was given, 
in terms requires the sheriff to approve the securities, but is 
silent as to the approval of the bond. The statute is likewise 
silent as to how the approval of the securities shall be shown. 
In the absence of any statutory provision on the subject, the 
return of the bond, with the process, into court, by the prop- 
er officer, would be at least prima facie evidence of his ap- 
proval of the securities. 

Another objection to the reading of the bond is, that, as 
the statute requires the bond to be given by the plaintiff or 
his agent in the attachment suit, and as this bond was not 
given by the attachment plaintiff, and as it does not appear 
that Hesselmeyer, the principal, was his agent, the bond is of 
no validity, and ought not to have been read. 

It does not lie in the mouth of the obligors to make this ob- 
jection. They have enjoyed all the advantages from this bond 
that could possibly have resulted to them from one free from 
the defect of which they now complain ; and as they have had 
its benefits they ought to bear its burdens. 

Where two or more joint obligees have a cause of action 
arising upon a joint contract, in suing, the joint obligees must, 
unquestionably, all be joined as plaintiffs. (Clark v. Cable, 
21 Mo. 223; Rainy v. Smizer, 28 Mo. 310.) And if, in such 
case, suit be brought in the name of one only of the several 
joint obligees, and the joint nature of the contract appear on 
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the face of the petition, the petition would be insufficient to 
sustain a judgment, on the ground that it did not state facts 
sufficient to constitute a cause of action. But in this case 
the State is the sole obligee in the bond sued on, Young 
and Fenton being mere beneficiaries. Whether their bene- 
ficial interest is joint or several the petition does not show; 
and as it does not appear that it was joint, the fault, if any 
exists, could not be reached by demurrer or motion in arrest 
of judgment, but ought to have been taken advantage of on 
the trial. Upon the supposition that Fenton was jointly in- 
terested with Young in the property for indemnity, for the 
taking of which the bond was given, he ought to have been 
joined with Young as relator, and without him, there ought, 
in such case, to have been no recovery ; but it neither appears 
by the petition, the evidence, nor the finding of the jury in 
the case that Fenton had any interest whatever in the prop- 
erty, to recover damages for the taking of which this suit is 
brought. Clark v. Cable, and Rainy v. Smyser, do not affect 
this case. 

We find no error in the record. Let the judgment be af- 
firmed. Judge Bay concurring; Judge Bates absent. 


JacoB AARON, Respondent, v. Jonas Moore, Appellant. 


Contract—Servant.—If£ a servant contract to serve for-a year, and leave the 
employment of his master before the expiration of the time, and without 
sufficient cause, he cannot recover upon the contract. A disagreement be- 
tween himself and his fellow-servants is not a sufficient cause for leaving 
his master’s service. 


Appeal from St. Louis Law Commissioner’s Court. 


J. T. Wise, for appellant. 


A servant employed by the year, at fixed wages, cannot re- 
cover anything for his wages if he quits without cause before 
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the expiration of the year. (Schnerr v. Lemp, 19 Mo. 40; 
Posey v. Garth, 7 Mo. 94; Littell v. Mercer, 9 Mo. 218; 
Dickson v. Caldwell, 26 Mo. 60.) 


W. H. Lackland, for respondent. 


Bay, Judge, delivered the opinion of the court. 


This suit was brought before a justice of the peace, on an 
account for work and labor, where plaintiff obtained judg- 
ment for the sum of fifty-five dollars, from which defendant 
took an appeal to the Law Commissioner’s Court, where plain- 
tiff again recovered judgment for the sum of sixty dollars, 
and from this judgment defendant appeals to this court. 

The defendant filed a counter-claim, and set up as a fur- 
ther defence that he hired the plaintiff for a year, and that 
plaintiff left his service before the end of the year without 
reasonable cause. 

There was proof in the case tending to establish plaintiff’s 
account, and that the hiring was fora year, and that plaintiff 
left because of some difficulty between him and a servant of 
defendant. 

At the instance of the plaintiff, the court instructed the 
jury as follows: 


“If the jury find from the evidence that the plaintiff work- 
ed for defendant for the period of seven months, and that his 
services were reasonably worth the price and sum of fifteen 
dollars per month, they will find for plaintiff for the balance 
of said services, after allowing such credits thereon as they 
may, from the evidence, find defendant entitled to, unless they 
find from the evidence that such services were rendered un- 
der positive agreement between the parties that plaintiff 
should serve the defendant one year.” 

And, at the instance of the defendant, the courf gave the 
following instruction : 


“‘ If the jury find from the evidence that plaintiff engaged 
to work for defendant one year, and without sufficient cause 
left the defendant’s service, and refused to complete the year’s 
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work, the plaintiff is not entitled to recover anything for that 
portion of said year during which he may have worked for 
defendant.” 

No objection is seen to these instructions, for, to the extent 
they go, they embody the law of the case; but we think the 
third instruction asked by defendant should have been given. 

It is as follows: 

‘“¢ The jury are instructed that whatever the servants may 
have done towards plaintiff, did not give him sufficient cause 
for leaving defendant, unless the jury believe from the ey- 
idence that the same was done by order or consent of defend- 
ant. A mere disagreement or misunderstanding with de- 
fendant’s servant did not afford plaintiff sufficient cause for 
leaving defendant’s service.” 

The evidence preserved in the bill of exceptions shows no 
other reason for abandoning the service of defendant than a 
trivial disagreement between plaintiff and a servant of de- 
fendant, which certainly did not warrant the plaintiff in leav- 
ing before the expiration of the term, if he was to work by 
the year. The instruction given on the part of the defend- 
ant left it to the jury to say whether or not he left without 
a sufficient cause; but when a party abandons his contract 
and assigns a particular cause for such abandonment, the op- 
posing party has a right to the opinion of the court as to the 
legal sufficiency of such cause. The refused instruction, 
though carelessly drawn, should have been given. 

The judgment will be reversed and the cause remanded. 


ZALMAN TAyYLor et al., Respondents, v. Morris D. Myers, 
Appellant. 


Attachment—Fraud.—The effects of a debtor will be subject to attachment if he 
convey or conceal, or if he be about to conceal or convey any part of his 
property with fraudulent intent to hinder or delay his creditors. 
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Appeal from St. Louis Circuit Court. 
Geo. Marshall, for respondents. 
McClellan, Moody & Hillyer, for appellant. 
Bates, Judge, delivered the opinion of the court. 


The points made by appellant are—1. The last instruction 
given for the respondents is erroneous. 2. The court below 
admitted illegal testimony offered by the respondents. 38. 
The court below rejected legal testimony offered by the ap- 
pellant. 

As to the first point, the instruction objected to is as fol- 
lows: 

“Tt is not necessary for plaintiffs to prove that defendant 
was about fraudulently to conceal, remove or dispose of all 
of his property and effects, so as to hinder or delay his credit- 
ors; but if they find that he was about fraudulently to con- 
ceal, remove or dispose of any part of his property and ef- 
fects, with intent to hinder or delay his creditors, then they 
will find for the plaintiffs.” 


There is no error in this instruction. The real substance 
of the issue was, did the defendant intend to hinder and de- 
lay his creditors by fraudulently concealing, removing or dis- 
posing of his property? This could be as effectually done by 
concealing, removing or disposing of a part of his property, 
as by concealing, removing or disposing of the whole of it. 
The appellant’s construction of the act would nullify it; for, 
in every case, as a fraudulent debtor could retain a portion of 
his property—however small—subject to the claims of his 
creditors, and thus avoid the effect of the statute; and it 
would be almost impossible in any case for an attaching 
creditor to establish that all of the defendant’s property was 
about to be, or had been, fraudulently concealed, removed or 
disposed of. 

As to the second point, the appellant has not pointed out 
the particular testimony which he supposes to have been il- 
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legally admitted when offered by the respondents ; and upon 
looking into the record, we find that the testimony was prin- 
cipally by depositions, and objections to the testimony were 
stated as follows: “The defendant objected to so much of 
said deposition as is included in brackets, and marked in the 
margin ‘objected to by defendant,’ on the ground,” &e. 
There are no parts of the deposition answering to that de- 
scription. There are in places along the margin of the tran- 
script of the deposition, pencil marks or lines of greater or 
less length, opposite some of which are written the word 
“out,” and opposite others the word “in,” and opposite 
others no word is written. There is also filed an agreement 
of the parties, signed by their counsel, that “the pencil 
marks on this record are the same as those on the original 
record, and that the same were placed there by the respec- 
tive parties and the court at the trial of the cause in the court 
below. 

From all this we cannot find out what points were made as 
to the testimony in these depositions in the court below, nor 
how they were determined, and therefore, of course, cannot 
act upon them. This point does not seem to apply to any 
oral testimony. 

As to the third point. For reasons similar to those given 
as to the second point, we cannot find out what points were 
made and determined in reference to the exclusion of parts 
of depositions offered by the defendant. 

The defendant offered to prove by a witness (Donnelson), 
the manner in which he, the defendant, had conducted his 
business and dealt with his creditors after the attachment in 
this case, which the court excluded. There was no error in 
this exclusion. The evidence offered could have no bearing 
upon the issue being tried. 

Judgment affirmed. Judges Bay and Dryden concur. 
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Hart W. Pitrman, Apm’r or Rosert Pitzer, Respondent, v. 
RicuarD F. Barret e¢ al., Appellants. 


Note—Interest.—A note for a certain sum, “ with ten per cent. interest thereon 
till paid,” carries interest from date. (Ayres v. Haines, 13 Mo. 252, quali- 
fied and explained.) 


Appeal from St. Louis Court of Common Pleas. 


A. Buckner, for appellants. 


Richard F. Barret executed to Robert Pitzer the following 
promissory note, to-wit: 

“$1,833 #35. Montgomery Co., Mo., Sept., 1855. On or 
before the first day of September, 1858, I promise to pay 
Robert Pitzer eighteen hundred and thirty-three dollars and 
thirty-three cents, with interest thereon till paid, for value 
received. Richard F. Barret.” 

The Supreme Court of this State, along time ago, decided, 
in a similar case, that such a note bore interest from its ma- 
turity and not from its date. (See cases of Ayres v. Haines, 
13 Mo. 252; Weinway v. Mothershead, 3 Black. 401; Bill- 
ingsly v. Calwon, 7 Ind. 184; Walker v. Kimball, 22 Ill. 
537.) 


Allison, for respondent. 


The note sued on calls for interest. The payment of in- 
terest was a condition of the contract from its inception. To 
say that the note bears interest from its maturity only, the 
absurd conclusion will follow that the condition for interest 
has no force or effect at all until the maturity of the note, and 
the contract shall have been broken. The note bears interest 
at all events after maturity by force of the statute, without 
any stipulation for interest; and the law presumes that the 
parties intended something by inserting that stipulation. 
(Dewey et al. v. Baughman, 8 Cal. 145; Hackenberry et al. 
v. Shaw et al., 11 Ind. 392; Pate, Adm’r, &c., v. Gray, 1 
Hemp. 155; Cooper’s Adm’r v. Wright, 3 Zab. 200; Parvin 
v. Hooper, 1 Morris, lowa, 294 ; Mayne on Damages, 120; 
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Kumerly v. Nash, 1 Stark. 452; Hooper et al. v. Richmond, 
1 Stark. 507; Ruffey & Co. v. Grunwell & Co., 10 Ad. & 
El. 222; Payne v. Clarke, 23 Mo. 259.) 

It seems that the case of Payne v. Clark overrules the case 
of Ayres v. Haynes, 13 Mo. 252. 


Bates, Judge, delivered the opinion of the court. 


The promissory note which is the foundation of this action, 
was for a certain sum of money, “ with ten per cent. interest 
thereon till paid ;”’ and the only question is, did it bear in- 
terest during the period of time between its date and its ma- 
turity ? 

We have not the slightest doubt that it did. It was the inten- 
tion of the parties thatit should be paid at a particular specified 
time, with interest. The contract for the payment of interest 
is as specific, legal and binding as any other part of the con- 
tract, and we have no right to annul it. If the parties had 
meant that it should not bear interest, they would not have 
said that it should. They had a legal right to contract for 
the payment of interest, and they did so in unequivocal lan- 
guage. 

The case of Ayres v. Hayes is relied on by the appellants 
as governing this case. An examination of that case will 
show that the conclusion arrived at, with ‘ considerable 
doubt,” was based upon the facts peculiar to that case. It is 
no precedent for any other case, not having the same peculi- 
arities. 

Judgment affirmed. Judges Bay and Dryden concur. 


State, Respondent, v. Avcusta GOETZ AND CATHARINE Mar- 
TIN, Appellants. 


Larceny—Evidence.—Upon the trial of an indictment for larceny, evidence of 
the commission of a separate and distinct larceny from that charged is in- 
admissible. 
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Appeal from St. Louis Criminal Court. 
T. G. C. Davis, for appellants. 


The defendants, Goetz and Martin, were indicted for steal- 
ing some lockets and breastpins from Eugene Jaccard, in the 
store of said Jaccard, on Fourth street, in the city of St. Louis. 

I. The court erred in permitting the circuit attorney to 
prove that a gold chain was found on the person of the hus- 
band of the defendant Goetz, and that she confessed she put 
it into his pocket. There was no evidence tending to show 
that the chain was the property of Jaccard, or had ever been 
in his possession or in his store. The possession of the gold 
chain by the husband of the defendant Goetz, and her confes- 
sion in relation thereto, tended only to prove a separate of- 
fence unconnected with that for which the defendants were 
indicted, and so to prejudice the minds of the jury against 
the defendants. Evidence of a separate and distinct larceny 
from that for which a defendant is indicted and tried is not 
receivable against such defendant for any purpose whatever. 
(Regina v. Oddy, 6 Brit. Cro. Cas. 266; Barton v. The State, 
18 Ohio, 221; Walker v. The Commonwealth, 1 Leigh, Va., 
574.) 

II. The court erred in permitting the witness Gray to an- 
swer the question propounded to him by the circuit attorney 
in relation to cuffs, the property of said witness, because the 
Witness’ testimony tended to prove the defendants guilty of an 
offence unconnected with that for which they were indicted 
and being tried. (Regina v. Oddy, 6 Brit. Cro. Cas. 266; 
Barton v. The State, 18 Ohio, 221; Walker v. The Common- 
wealth, 1 Leigh, Va., 574.) 

III. The court erred in instructing the jury “ that evidence 
upon the matter of other larcenies than the matter of the 
larceny of the property of Mr. Jaccard was admitted for their 
consideration solely as tending to throw light or bear upon 
the question as to whether the property of Mr. Jaccard, if 
taken at all by the defendants, was taken by them with a 
felonious purpose; or as to whether the property of Jaccard 
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was taken by children of tender years, in the company of 
the defendants, without their knowledge, consent or con- 
nivance ; but that the evidence might and should be regarded 
by them as throwing light upon the question.” Evidence of 
such larcenies as are wholly unconnected with that for which 
a defendant is indicted is inadmissible for any purpose what- 
soever; and the court consequently erred in charging the 
jury that evidence of other larcenies than the alleged larceny 
of Jaccard’s property should be considered by them upon the 
question of intention ; or upon the question whether the de- 
fendants stole the property of Jaccard, or it was taken by 
children of tender years then in company with defendants. 


Voullaire, for respondent. 


I. The possession of stolen property raises only the pre- 
sumption of guilt, which may be removed by evidence of 
good character, &c. (Barb. Crim. L. 184.) 

II. So that in larceny, it becomes necessary to prove the 
felonious intent; that the taking was not done through mis- 
take; that the goods were not put in possession of defendant 
unknown to him, &c.; and this felonious intent, or animus 
furandi, or quo anima, must be proved by circumstances con- 
nected directly or indirectly with the larceny, or by other 
crimes or acts committed by defendant distinct from the of- 
fence with which he is charged —but showing, or tending to 
show, such felonious intent ; all of which must be governed 
according to circumstances. In this case, defendants having 
shown their defence to be good character by the depositions 
filed on their behalf in the case, and in their application for 
a continuance, and from the testimony of the witnesses, that 
their children had taken the property unknown to them, &c., 
the State was forced to adduce different acts of defendants to 
explain and negative their defence, and substantiate their 
guilt. In fact, all the larcenies were committed within the 
space of one and a half blocks, within one hour, in the same 
manner, forming one continuous act, and one common scheme 
to commit larceny. (State v. Wolf, 17 Mo. 172; Rex v. 
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Ellis, 6 Barn. & Cress. 145; 2 Russ. on Crimes, 774, &c., t. 
p-; Stafford Sun Ass. 1843; Rex v. Stonnyer, 2 Russ. on 
Crimes, 775, t. p.; Rex v. Long, C. C. & P. 179; 2 Russ. on 
Crimes, 777, t. p., 2. F.; 2 Russ. on Crimes, 777, 2 t. p.3 
Rex v. Winkworth, 4 C. & P. 444; Rex v. Mogg, 4 C. & P. 
364; 2 Russ. on Crimes, 778, marg. x. O.; Neath v. Com’th, 
1 Robinson, Va. 735; Whart. Crim. L. 300, x. 7; 1 Greenl. 
Ey. 71, § 53; Rex v. Dassett, 2 C. & K. 306; Williams v. 
State, 8 Humph. 585-593 ; 2 Russ. on Crimes, 774-9, 780-3, 
251-2; Whart. Crim. L. 299, 300-1, 677; Barb. Crim. L. 
184-5; Burr v.Com’th, 4 Grat. 534; Rex v. Davis, 6 C. & 
P. 177; Rex v.Dunn, 1 Moody, 146; Rex v. Wylie, 4 Bos. 
& Pull. 91; Dun, Adm’r, v. State, 229; Rex v. Voke, 1 
Russ. & Ry.; Pickman v. Case, 2 East, P. C., 1035.) 


Bay, Judge, delivered the opinion of the court. 


The defendants, together with one Elizabeth Wohlman, 
were indicted for stealing various articles of jewelry from the 
store of Eugene Jaccard, in the city of St. Louis, on the 7th 
of November, 1861. Upon the trial, it was shown that de- 
fendants, accompanied by two small children, were, on that 
day, in the store of Jaccard examining and pricing goods, 
and while so engaged the clerk missed several articles which 
he had placed upon the counter for their inspection ; and, 
suspecting that defendants had taken them, procured their 
arrest ; whereupon several articles of jewelry, such as lock- 
ets and breastpins, of considerable value, were found in their 
possession, or dropped by them on the street on their way to 
the prison. The theory of the defence was that the property 
was taken by the children, and placed by them about the per- 
sons of the defendants. 

Against the objections of the defendants, the State gave 
evidence tending to prove that, on the same day, and near 
the same hour, and at stores in the vicinity of Jaccard’s, 
the defendants had feloniously taken other articles from 
other persons. The admission of this evidence is the princi- 
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pal ground of error relied upon for a reversal of the judg- 
ment. 

As a general rule, evidence of matters other than those 
charged in the indictment are inadmissible; and the reason 
of the rule is obvious enough, for when a party is charged 
with a particular offence he has notice to be prepared to de- 
fend himself; but he cannot be prepared to defend himself 
against a charge of which he has had no notice, and which is 
exhibited against him for the first time while on trial for an- 
other and distinct offence. But this rule is subject to various 
exceptions, rendered necessary by the difficulty which the 
prosecution labors under to establish the intent with which 
the act is done. Thus, upon an indictment for uttering a 
forged bank note, knowing it to be forged, evidence may be 
given of other forged notes having been uttered by the pris- 
oner, in order to show his knowledge of the forgery. If such 
evidence was inadmissible, it would be impossible, in ninety- 
nine cases out of a hundred, to fix a criminal intent upon the 
offender. 

So, on an indictment against a receiver for receiving sev- 
eral stolen articles, if it be proved that they were received at 
several times, the prosecutor may be put to his election; yet 
evidence may be given of all the receipts for the purpose of 
proving guilty knowledge. (2 Russ. on Crimes, 777.) 

So, in a case when the prisoner was indicted for forgery and 
uttering with guilty knowledge a bill of exchange purporting 
to be drawn upon a certain banking-house, it was held that 
other forged bills upon the same house, which were found 
upon the prisoner at the time of his arrest, were admissible 
as evidence of guilty knowledge. (Spencer v. Commonwealth, 
2 Leigh, 751.) 

On an indictment for an assault with an intent to commit 
a rape, evidence of previous assaults on the prosecutrix are 
admissible to show the intent with which the assault in ques- 
tion was committed. (Williams v. The State, 8 Humph. 585.) 

So, on an indictment for administering sulphuric acid to 
horses with intent to kill them; administering at different 
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times was permitted to be shown in order to demonstrate the 
intent. (Rex v. Mogg, 4 Carr & Payne, 364.) 

Upon an indictment for maliciously shooting, if it be ques- 
tionable whether the shooting was by accident or design, Mr. 
Russell says, proof may be given that the prisoner at another 
time intentionally shot at the same person. 

Various other cases might be referred to, in which evidence 
of other offences than that charged in the indictment has been 
admitted to prove intent, but they fall within some of the 
exceptions to the general rule above stated; but we have 
been unable to find any reported case in which, upon a trial 
for larceny, evidence of another and distinct larceny was ad- 
mitted to establish the one charged in the indictment. Upon 
the contrary, we have found cases in which it was held that 
such evidence was inadmissible, unless it could be shown that 
some connection existed between the two felonies. 

In Regina v. Oddy, 6 Brit. Crim. Cases, 266, cited by the 
prisoner’s counsel in this case, it was holden that, on the trial 
of an indictment containing counts for stealing, and for re- 
ceiving the property of A. knowing it to be stolen, evidence 
of the possession by the prisoner of other property stolen from 
other persons at other times was not admissible to prove either 
the stealing or the receiving. 

In Barton v. The State, 18 Ohio, 221, the defendant was 
tried upon an indictment for the larceny of a mare and geld- 
ing and a two-horse buggy wagon. On the trial, it was 
proved that the defendant hired the property from Taylor & 
Adams for the alleged purpose of going to a town called Avon, 
a distance of about thirty miles, and that on leaving he drove 
to Painesville, about thirty miles distant in an opposite di- 
rection, and was arrested on the same night. For the pur- 
pose of showing that the prisoner, when he hired the horses, 
did not intend to return with them, the State proved by one 
James Eberhart that, on the night before the defendant drove 
off the horses, he lodged with witness and stole from witness 
twenty-five dollars in gold. The Supreme Court of Ohio 
held that the evidence was clearly inadmissible. 
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The case of Walker v. The Commonwealth, reported in 1 
Leigh, 574, and in which J. Brockenbrough delivered a very 
learned opinion, is, in many respects, very similar to the case 
at bar. The defendant was indicted for stealing a watch, of 
the value of fifty dollars, the property of one Elizabeth Bol- 
ton, and the Commonwealth introduced evidence to show that 
the watch had been taken, without the consent of the owner, 
from her house, and on the same day was found in possession 
of the prisoner. The prisoner insisted that it was loaned to 
him by said Bolton; and for the purpose of establishing the 
felonious intent, evidence was given by the prosecution that, 
on the same day he took the watch, he also stole a cloak from 
another person. Upon an appeal to the General Court of 
Virginia, this evidence was held inadmissible, and the judg- 
ment of the lower court reversed. 

In the case at bar, the State had the benefit of the usual pre- 
sumption arising from the recent possession of the stolen prop- 
erty, and was therefore not driven to the necessity of proving 
intent by proving other felonies committed about the same 
time; and it is not perceived, therefore, how this case can be 
brought within any of the exceptions above referred to. 

The offences proved were separate and distinct, and the de- 
fendants might have been indicted for each and every one of 
them. Though committed on the same day, and under cir- 
cumstances of a similar character, yet they are not so blend- 
ed or connected that the investigation of one involves an in- 
quiry into the other. 

We are free to admit that the question is not free from dif- 
ficulty, but, as at present advised, are inclined to the opinion 
that the evidence was inadmissible; for which reason the 
judgement will be reversed and the case remanded for a new 
trial, the other judges concurring. 
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STATE, TO USE OF Davip P. Cray, Respondent, v. AVENUH M. 
Burtis et al., Appellants. 


Practice—Misnomer.—The misnomer of the defendant does not avoid the pro- 
cess if he be served, and the defendant cannot in any collateral action take 
advantage of the error. 

Attachment—Sheriff:—The act of 1855, concerning the duties of marshal and 
sheriff in St. Louis county, (Acts 1855, p. 464, § 1,) only provides for 
claims to be filed by parties other than the defendant. 


Appeal from St. Louis Court of Common Pleas. 


A. M. & 8S. H. Gardner, for respondent. 
Smith and Sedgwick, for appellants. 


Bates, Judge, delivered the opinion of the court. 


Two suits were brought, by attachment, against Bassett 
and Clay. (The defendant Clay was sued by the name of 
S. P. Clay.) Personal property was attached. Clay, whose 
name is David P. Clay, claimed the property in the sheriff’s 
hands, and the defendants in this case gave to the sheriff 
bonds of indemnification, (under an act peculiar to St. Louis 
county,) and the sheriff sold the property, and Clay, claiming 
to own the property, brought this suit upon the bonds. 

The defendants by their answer, among other matters, set 
up that David P. Clay, to whose use this suit was brought, 
was a defendant in the attachment suits, and that the record 
of those suits which were still pending had been amended so 
as to correct the misnomer by which he was originally sued. 

On motion of the plaintiff, this part of the answer was 
stricken out. This was wrong. The act authorized the 
sheriff to take indemnification when the property seized was 
claimed by any person “ other than the defendant,” and only 
such claimant can sue upon it. Defendants are protected 
from wrong by the bonds given originally in attachment 
suits, and the only object of the indemnifying bonds was to 
protect the sheriff and persons claiming the property “ other 
than the defendant.” 
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To refuse to permit the defendants in this case to show 
that the claimant Clay was the same person who was a de- 
fendant in the attachment suits, merely because of the partial 
misnomer used in the beginning of the attachment suits 
(which had been subsequently corrected), was clearly erro- 
neous, and changed the whole aspect of the case. 

Judgment reversed and cause remanded. Judges Bay 
and Dryden concur. 


——_+e¢eer - — 


GeorGe Licu, ADMINISTRATOR OF Louis ENGEL, Respondent, v. 
JouHN L. BeRNICKER AND SUSAN BERNICKER, HIS WIFE, Ap- 
pellants. 


Administration—Trust.—Where a party, acting as executor de son tort, procures 
a lease of premises which had been previously held by his testator, but 
which had been forfeited for non-payment of rent, he will hold the property 
as trustee for the benefit of the distributees or representatives of the de- 
ceased. 


Appeal from St. Louis Circuit Court. 
Kribben, for respondent. 
A. M. & S. H. Gardner, for appellants. 


Bates, Judge, delivered the opinion of the court. 


Louis Engel died intestate, leaving a widow and several 
minor children. The widow is the defendant Susan Bernick- 
er, who intermarried with the other defendant, John L. Ber- 
nicker. Upon the death of Engel, his widow took possession 
of his estate, and used and managed it as if it were her own 
property. After several years, she married Bernicker, and 
thereafter she and her husband managed the property. The 
widow seems to have acted with entire fairness, and without 
any design to defraud her husband’s estate, but in ignorance 
of what was her proper course. 

The plaintiff, having been appointed administrator of En- 
gel’s estate, brought this suit for an account of the assets re- 
T—VOL. XXXIV. 
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ceived by the defendants, and for their delivery and payment 
to him. 

The estate consisted principally of money, and a leasehold 
interest in a lot in the city of St. Louis. The lease had nearly 
expired; but contained a clause for its renewal for five years 
longer, if the lessee should have performed all his covenants, 
including that to pay rent. At the time of Engel’s death an 
instalment of rent was due and unpaid, and shortly thereaf- 
ter another instalment, and the last, became due and remain- 
ed unpaid; and thus the right to a renewal of the lease be- 
came forfeited. The widow afterward, upon paying up all 
the back rent, procured a lease to herself of the property for 
twenty years, and sublet a portion of it, and improved with 
buildings another portion, using for that purpose money of 
the estate. 

In the progress of this cause, after the defendants had, un- 
der the order of the court, delivered up to the plaintiff a note 
for $3,500, which represented a large portion of the money 
of the estate, a commissioner was appointed ‘“ to take and 
state an account of all the moneys belonging to said estate, 
and the use and profits which had come to the hands of the 
said defendants, or either of them, and of the rents and prof- 
its of the leasehold estate aforesaid, up to January first, 
eighteen hundred and fifty-eight, and of any sale, assignment 
or transfer of any portion of the same which have come to 
the hands of said defendants, or either of them, and of any 
moneys which defendants, or either of them, have expended 
in and about the premises.” 

The commissioner reported an account in which he charged 
defendant with all the money received by her of assets of the 
estate of Engel, and with two considerable sums of money 
received by her as interest on loans, and with all receipts by 
her of rents and other profits from the leased property for five 
years after the lease was granted to her, and also with the 
estimated value of the buildings erected by her on the leased 
property, and interest thereon, and gave her credit for all 
disbursements on account of the leased property, including 
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those for the erection of a as well as rent paid, taxes, 
repairs, &c., and also for the $3,500 note, paid to the plain- 
tiff, as stated above. 

The court confirmed the report and gave judgment against 
the defendants for the balance thus ascertained. 

It is obvious that this mode of stating the account is erro- 
neous. The defendant is charged with the whole amount of 
money received by her, and then also charged with the value 
of the buildings in which the money was invested, (because 
it was so invested,) thus charging her twice for the very same 
money. 

The proper way is to charge her with the whole amount of 
the assets of the estate received by her, and with interest 
thereon, and give her credit for the sum paid to the plaintiff 
at the time it was paid. 

Certainly, under the circustances, as she took possession 
of the estate without having letters of administration only 
through ignorance of their being necessary, and has dealt 
with the estate with entire good faith, and receives no com- 
pensation for her own services to the estate, nor for maintain- 
ing and rearing the infant children, she should not be held 
liable for anything more. 

As the record furnishes the means for computing the amount 
for which judgment should be rendered, the cause will not 
be remanded ; but the judgment of the lower court will be 
reversed and judgment will be rendered in this court for the 
proper amount. Judges Bay and Dryden concur. 


——_+e82e-—— 


OLLY WILLIAMS, Appellant, v. WiLtt1aM B. Watson eé al., 
Respondents. 


Justices’ Courts—Appeals.—The appellant from the judgment of a justice may 
file an amended affidavit and appeal bond in the appellate court. 

Practice—Evidence.—The rule in criminal cases, that if there be a reasona- 
ble doubt of the guilt of the defendant the jury should acquit a 3 has no 

application to civil suits. 
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Appeal from St. Louis Law Commissioner’s Court. 


This was a suit brought before a justice against Watson, a 
constable, and his securities, for failing to return an execu- 
tion placed in his hands within the time prescribed by law. 
The justice, having rendered his judgment in favor of the 
plaintiff, William B. Watson, one of the defendants, made 
his affidavit for an appeal. Himself and security then signed 
a blank bond which was not filled up or approved until after 
the ten days allowed for taking an appeal had elapsed ; and 
the justice transmitted a transcript from his docket of the 
docket entries in said case, with all papers pertaining thereto, 
to the Law Commissioner’s Court. After the case had been 
docketed, plaintiff moved the court to dismiss the appeal for 
the reason that but one of the defendants had appealed, and 
that one for himself alone ; and for the further reason that no 
sufficient appeal was taken by that one defendant for even 
himself, the bond taken on the appeal having been neither 
filled out, attested nor approved, until after the lapse of the 
ten days allowed for perfecting an appeal, and never having 
been signed or ratified by either principal or security after 
filling, and never having been approved by the justice taking 
it. The defendant Watson, for himself and co-defendants, 
filed a counter-motion for leave to file a new affidavit and 
bond. 

The court overruled the motion of plaintiff, and sustained 
the motion of defendant, allowing the filing of new affidavits, 
&e.; the trial of the case was then proceeded with before 
the court, which subsequently rendered judgment for the de- 
fendants. 

At request of defendants, the court gave the following in- 
struction : 

1. That if, from all the evidence in the case, it is doubtful 
whether said execution was delivered to said Watson, as al- 
leged by the plaintiff, or not, the verdict of the court sitting 
as a jury should be for the defendants. 
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J. B. Higdon, for appellant. 


I. The Law Commissioner’s Court erred in entertaining the 
motion of defendants to file a new affidavit and bond, the ap- 
plication to file same being made under § 7, p. 973, R. C. 
1855, and § 17, p. 975. In regard to the affidavit there was 
“no want of an affidavit.” (Bucker v. Eddings, 7 Mo. 115; 
State v. Porter, 26 Mo. 201; Brown v. Burns, 8 Mo. 26; 
Curl v. Mann, 4 Mo. 272; Hood v. Mathis, 21 Mo. 308.) 

II. In the instruction given for defendants declaring it 
necessary ‘for plaintiff to show a delivery to William B. Wat- 
son, (the constable,) to entitle him to recover,” the court 
erred, it being a well settled principle of law, “ that a deliv- 
ery to a deputy would be sufficient to hold the principal, he 
being responsible for the official acts of his deputy.” 


Van Wagoner 5 Wingate, for respondents. 


I. The court below committed no error in overruling the 
plaintiff’s motion to dismiss the appeal and allowing the de- 
fendants to file a new or amended affidavit and bond. (R. 
C. 1855, p. 975 ; Jamison v. Yates, 7 Mo. 571.) 

II. It is true, formerly under the old law appeals were dis- 
missed for a defective recognizance, and there was no author- 
ity in the appellate court to hold on to them and require 
them to be perfected; but under the present law the appellee 
has now the express power to have any recognizance perfected 
which is any way defective. (10 Mo. 287; R. C. 1855, § 7, 
p- 975.) 

III. Counsel contend that the defendants had a right to 
file an affidavit and bond in the appellate court before the 
plaintiff’s motion to dismiss was disposed of, even though no 
affidavit had been filed before the justice, or if a defective 
bond had been filed there. (Jamison v. Yates, 7 Mo. 571 ; 
10 Mo. 287.) 


Bates, Judge, delivered the opinion of the court. 


1. There was no error in permitting the defendants to file 
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an affidavit and recognizance in the appellate court. (R. C. 
1855, p. 973, § 7, and p. 975, § 17.) And after they were filed 
the motions to dismiss the appeal were properly overruled. 

2. The instruction given for the defendants was palpably 
wrong. Even in a criminal case there must be a reasonable 
doubt to acquit the defendant, and the principle has no ap- 
plication to a civil case. 

Judgment reversed and cause remanded. Judges Bay 
and Dryden concur. 


JacoB Merritt e¢ al., Respondents, v. Henry T. Given e¢ al., 
Appellants. 


Practice—Instructions.—Instructions must not assume the existence of the facts 
in issue before the jury. 


Appeal from St. Louis Common Pleas Court. 
G. Campbell, for appellants. 


The fourth instruction given for the plaintiffs was as follows: 

“The fact that plaintiffs gave instructions to defendants to 
sell the flour after it had been sold, not knowing it had been 
sold, will not justify a previous sale made without instruc- 
tions, and contrary to plaintiffs’ orders, nor constitute any 
defence against such previous sale made contrary to plaintiffs’ 
orders.” 


R. 8S. Hart, for respondents. 
Bates, Judge, delivered the opinion of the court. 


The judgment in this case is reversed because the fourth 
instruction given for the plaintiffs assumed the existence of 
facts which were the very matters in dispute proper for the 
consideration of the jury. 

Reversed and remanded. Judges Bay and Dryden concur. 
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Patrick Leaut et al., Respondents, v. BripcetT DUGDALE’s 
ADMINISTRATRIX, Appellant. 


Assignment—Notice.—The debtor, in an account assigned, is entitled to credits 
for all payments properly made before notice of the assignment ; the date of 
the notice fixes the liability. (S.C. 27 Mo. 437.) 


Appeal from St. Louis Circuit Court. 


This suit is the same as heretofore decided in this court, and 
reported in 27 Mo. 487. 

Dugdale contracted with the Olive-street Plank Road Com- 
pany to build certain sections of the work. Dugdale after- 
wards by contract, under seal with M. O’Leary and J. B. 
Neenan, sub-let to them sections eighteen and nineteen, to 
be completed in conformity with his contract with the com- 
pany. 

O’Leary & Neenan in January A. D. 1855, assigned 
their contract with Dugdale to plaintiffs. O’Leary was not 
present, nor was any testimony offered to show that he knew 
of it or acquiesced in it; defendant showed that, after its al- 
leged execution, O’Leary, in ignorance of it, wrote to Dug- 
dale directing a particular debt to be paid. 

The work proceeded ; but was not completed in time pur- 
suant to the contract, and a reclamation of damages was 
made by the company. The consideration of this recoup- 
ment was excluded from the jury, because subsequent to the 
notice to Dugdale of the assignment of the contract by 
O’Leary & Neenan to plaintiffs. 

At the trial the plaintiffs read in evidence the contract be- 
tween Dugdale and the Plank Road Company—next that 
between Dugdale and O’Leary & Neenan. 

In support of the assignment by O’Leary & Neenan to 
them, plaintiffs called Wm. C. Jamison, who testified that he 
had drawn up the assignment; that it was executed by J. B. 
Neenan, (the other partner not being present at the time,) 
and no authority was shown for Neenan to sign his co-part- 
ner O’Leary’s name. 
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Plaintiffs thereupon read the assignment, dated January 19, 
1855, to the jury. It was thus signed: “ by James B. Neenan 
[seal], Michael O’Leary [sealj, James B. Neenan [seal ].” 

Defendant objected to its being read upon the ground 
that there was no proof of its execution by O’Leary, but the 
objection was overruled. 

No other proof of notice to Dugdale of the assignment 
was given than by McCartney, one of plaintiffs’ witnesses. 
He recites a conversation wherein one of the plaintiffs called 
for the estimates, and Dugdale flatly refused to recognize 
them or any one but the original parties, and that if plain- 
tiffs proceeded with the work, it would be at their peril. 

Plaintiffs offered proof of the quantity of work done, and of 
the payments made for it to Dugdale by the company. De- 
fendant offered evidence of payments to different persons on 
debts of O’Leary & Neenan, many of them on garnishments 
issued on judgments against O’Leary & Neenan, some of 
these payments were before others after the assignment of 
the contract to plaintiffs. 

The plaintiffs objected to any evidence of payments made 
after the date of the assignment, which objection was sus- 
tained by the court; whereupon defendant excepted and with- 
drew all evidence of any payments subsequent to the date of 
the assignment. 


A. J. P. Garesché, for appellant. 
T. G. C. Davis, for respondents. 


Bates, Judge, delivered the opinion of the court. 


When this case was formerly in this court, (27 Mo. 437,) 
it was decided that the contract in question could be assign- 
ed to the plaintiffs, and that Dugdale was liable to them for 
all the money due them, which he paid out after notice of 
the assignment. 

The case having been tried again, there was a verdict and 
judgment for the plaintiffs, and the defendant brings the 
case up by appeal. 
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The bill of exceptions shows that during the trial the de- 
fendant offered various receipts and other papers for moneys 
paid by Dugdale to various parties as creditors of O’Leary 
and J. B. Neenan, some of which appeared to have been paid 
before and some after the assignment of O’Leary and Nee- 
nan’s contract to the plaintiffs. The plaintiffs objected to 
the introduction of any evidence going to show that pay- 
ments had been made after the date of the assignment, which 
objection the court sustained. 

The court erred in sustaining the objection. The date of 
the assignment had nothing to do with the matter. The de- 
fendant was entitled to credit for payments properly made, 
even after the assignment, if they were made before the date 
of the notice to the defendant of the assignment. It was the 
date of the notice, and not the date of the assignment, which 
was of importance. 

No exception was taken to the instructions given. The 
first instruction refused the defendant was properly refused. 
Notice was not necessary to make the defendant liable on 
the contract. It was only necessary in order to deprive the 
defendant of right to credits for payments made. 

The other instructions refused are not considered because 
the assignment of the contract is not in the record. 

Judgment reversed and cause remanded. Judges Bay 
and Dryden concur. 


+18 86+ 


THERESA SPEERS, Plaintiff in Error, v. THomas Fuack, De- 
fendant in Error. 


Landlord and Tenant.—A tenant, holding under a lease for a definite period of 
years, which requires the landlord to pay the appraised value of the build- 
ings erected by the tenant and remaining at the expiration of the lease, can- 
not hold over the possession after the term, on the ground that he has not 

been paid such value by his landlord, unless such authority be given by the 

terms of the lease. The tenant must seek his remedy by action upon 
the lease. 
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Error to St. Louis Land Court. 
E. T. Farish, for plaintiff in error. 
P. L. Hudgins & Son, for defendant in error. 


DrybDEN, Judge, delivered the opinion of the court. 


This was an action of unlawful detainer to recover posses- 
sion of a lot of ground in the city of St. Louis, which the de- 
fendant held over after the termination of the time for which 
the same was demised to the defendant’s assignors. The case 
was taken to the Land Court by certiorari, where a trial was 
had, resulting in a verdict and judgment for the defendant. 

It appeared on the trial that on the 26th of September, 
1839, the plaintiff and her husband, who has since died, 
leased the property in dispute to Angelbech and Linkemeyer 
for the term of nineteen years next thereafter. The lease 
contains the following stipulations on the part of the lessors, 
to-wit: 

“It is agreed between said parties that if any buildings 
shall be and remain on said premises at the expiration of said 
term, which shall have been erected by the said parties of the 
second part, the same shall be appraised by five disinterested 
persons, two of whom are to be selected by each of the said 
parties, and the fifth by those first chosen. And the said 
parties of the first part, or their representatives, are to allow 
and pay to the parties of the second part, or their representa- 
tatives, the appraised value of the said buildings.” 

The lessees assigned the lease and their rights thereunder 
to the defendant Flack, who was in possession of the premises 
at the expiration of the term, and also at the commencement 
of the suit. It was also shown that the lessees put improve- 
ments on the premises, which at the expiration of the term were 
appraised as provided in the lease at the sum of two hundred 
and fifty dollars, which had neither been paid nor tendered at 
the commencement of the suit. The court then declared the 
law of the case to be that “ unless the plaintiff paid or tendered 
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to the defendant the amount at which the improvements on 
the leased premises were appraised, she is not entitled to main- 
tain this action.” 

The only point in the case is as to the propriety of this 
declaration of the law. 

The lease was for a fixed and determinate period of time, 
at the expiration of which the lessors became entitled by op- 
eration of law to the possession of the demised premises. 
There is nothing in the deed, express or implied, by which 
the right of the lessors to a return of the possession was made 
to depend upon the previous performance of the covenant to 
pay for improvements. The agreement to pay is a covenant, 
the non-performance of which entitled the lessees or their 
assignee to an action for damages, but nothing more. 

The lessees did not see fit to reserve the right in the deed, 
as they might have, to retain possession of the leased 
premises as security for the performance of the lessors’ cove- 
nant to pay, and we have no power to supply the omission. 
The defendant must, therefore, look to his remedy by action. 
He has none other left him. The Land Court erred in its 
declaration of the law, and for this reason its judgment is re- 
versed and the cause remanded. 

The other judges concur. 


JemiMA LINDELL, Executrix, &c., Plaintiff in Error, v. Prua- 
GIE LEE e¢ al., Defendants in Error. 


Partnership.—The personal representative of a deceased partner cannot fore- 
close a mortgage or recover on the note given by one partner to secure a 
debt of the partnership. 


Error to St. Louis Land Court. 


John Lee & Co., a firm composed of John Lee, Elliot Lee, 
and Jesse G. Lindell, gave a note to John Thornton for two 
thousand dollars, and Elliot Lee executed a mortgage to 
John Thornton to secure the payment of said note. 
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Jesse G. Lindell died, and his executrix took an assign- 
ment of said note from Thornton’s executor, and filed her 
petition to foreclose the mortgage. 

The court held that the debt was the debt of Jesse G. Lindell 
as well as Elliot Lee, and therefore that‘the debt was satisfied 
by the assignment, and that plaintiff could not foreclose. 

Plaintiff took a nonsuit, with leave to move to set the same 
aside. 


Hill §& Burwell, for plaintiff in error. 
Glover & Shepley, for defendants in error. 
Bates, Judge, delivered the opinion of the court. 


The mortgage was collateral to the note, and the plaintiff 
could not have a judgment for the foreclosure of the mort- 
gage if she could not have recovered upon the note. 

The plaintiff’s testator having been a member of the firm 
which gave the note, she, by purchasing the note, which she 
was equally bound with the other members of the firm to pay, 
acquired a demand for so much money as she had expended 
for the use of the firm, which would be allowed her upon a 
settlement of the partnership. There is no averment or evi- 
dence of a settlement of the partnership accounts, or that this 
is the only unliquidated item. She cannot recover on the 
note. (McKnight v. McCutchen, 27 ‘Mo. 436, and other 
cases. ) 

Judgment confirmed ; Judges Bay and Dryden concur. 


West Ricuarpson, Respondent, v. JAMES GEORGE et al., Ap- 
pellants. 


Practice—Issue.—The party alleging a fact is required to prove it. 

Judgment—Mechanic’s Lien.—A general judgment against the owners of the 
building upon which a lien is filed for a debt of the contractor is erroneous. 

(See note.) 
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Appeal from St. Louis Land Court. 


This was a suit to enforce a mechanic’s lien for balance due 
under a contract between plaintiff and James George, one of 
the defendants, to build certain houses upon the property of 
John G. Priest and Ringrose J. Watson. At the time of the 
institution of the suit, Watson had been declared insane, and 
Johnston had been appointed his guardian. The writ was 
served upon George, Priest, Watson, and Johnston. George 
answered ; and the petition was taken as confessed against 
Priest, Watson, and Johnston. The jury found for the plain- 
tiff, and the court entered judgment against the defendants 
for the damages assessed by the jury, and that the judgment 
should be levied of the goods of the defendants, and in default 
thereof of the property charged with the lien. Defendants 
filed their motion for new trial. They also moved in arrest 
of judgment, because judgment was irregularly taken as to 
Priest, Watson, and Johnston, because Johnston was no party 
to the record, and because the judgment was irregular. The 
motions were overruled. 

Defendants filed a motion for rehearing, which was over- 
ruled. 


A. J. P. Garesché, for appellants. 


I. Judgment could not be rendered against Priest, Wat- 
son, or Johnston. (Wibbing v. Powers, 25 Mo. 600; Ash- 
down v. Ayres, 28 Mo. 77; Quimby v. Dean, 2 E. D. Smith, 
N. Y., 606.) 

II. Reversed as to one, it must be reversed as to all. (Rush 
v. Rush, 19 Mo. 442; Quimby v. Dean, 2 E. D. Smith, N. 
Y., 615; Smith’s Adm’r v. Rollins, 25 Mo. 411 ; Pomervy et 
al. v. Betts et al., 81 Mo. 422.) 

1II. There was a variance between the proof and the decla- 
ration, plaintiff relying upon an implied promise, and a spe- 
cific contract being proven. (Waldstein v. Bredell, 17 Mo. 
352; Leuts v. Vaughan, 17 Mo. 852; Duncan v. Fisher, 18 





ST. LOUIS. 








Richardson v. George et al. 


Mo. 405; Butcher v. Death et al., 15 Mo. 275; Beck v. Fa- 
rera, 19 Mo. 31.) 








Lackland, Cline & Jamison, for respondent. 


I. Defendant George was the only one who answered ; the 
others were defaulted, and thereby confessed the regularity 
of the proceeding. This judgment by default, as to Priest, 
Watson and Johnston is claimed to be irregular ; but no mo- 
tion was made below to set aside the judgment by default. 

The instructions given and refused, that were prayed for, 
are not open to question in this court, because they are not 
complained of in the motion for a new trial in the court be- 
low. (4 Zabriskie, 740; 25 Penn., 1 Craig, 434; 15 Ark. 
128; 10 Texas, 116.) 

In entering this judgment—which under the statute should 
be a general judgment against James George, the contractor, 
and special as to the premises charged with the lien—the 
clerk uses the plural of defendants, although it is evident, 
from an examination of the record, that no one was or could 
be meant except James George. “ Said defendants,” used 
in the judgment must, on a fair construction, refer back and 
be intended to mean James George, who is the only defend- 
ant named in the entry, or who contested the claim of re- 
spondent before the jury. 

If this had been complained of in the court below, it could 
have been corrected at any time by a nunc pro tunc entry, if 
it had been deemed by the court as being a general judg- 
ment against the owners of the premises in question. 

II. If the record, by reason of any mistake of the clerk, needs 
any correction so as to make it conform to the facts, it is 
within the power and the duty of the court to correct the 
same, upon the application of either party or upon its own 
motion. (Hanly v. Dews, 1 Mo. 16; Hyde v. Curling et al., 
10 Mo. 357; State v. Clark, 18 Mo. 430; Smith v. Jansen, 
8 John. 111; Bradshaw v. Colaghan, 8 John. 558; Anon., 12 
John. 84; Bronson v. Mann, 13 John. 558; Williams v. 
Sherman, 15 Ind. 195 ; Commonwealth v. Carpenter, 3 Mass. 
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268-270 ; 5 Mass. 420; 13 Mass. 433; 13 Pick. 195; 4 Hamm. 
200.) 

III. In conclusion, it is claimed by the respondents that 
there is no error in the record presented in this cause, and 
that the judgments should be affirmed for two reasons. 

Irregularities in judicial proceedings are not grounds for 
errors, but for amendments on motion to the court where the 
proceedings are had. (Clagget v. Simes, 11 Foster, N. H. 22. 

A judgment against the defendants generally is a judgment 
only against those who have appeared or who have been 
served with process; or, in other words, it is construed to be 
a judgment against those only against whom it could right- 
fully have been entered. (Clark v. Fennelle, 16 B. Mon- 
roe, 329; Cahill v. Valaningham, 7 Ind. 540.) 

The rendition of a judgment against a party who has not 
been served with process, and who did not appear, is a mere 
clerical mistake, which may be amended, on motion, in the 
court below; and if no motion for amendment be made, it 
furnishes no ground for reversal. (Savage v. Walsh, 26 
Ala. 619; Ramsey v. McCawley, 9 Texas, 106; Lobb v. Lobb, 
26 Penn., 2 Casey, 327.) 

IV. Because this apparent irregularity has not been com- 
plained of in the court below, nor is it assigned for error in 
this court. 

The appellate court will not reverse for causes not mooted, 
or objections not made in the court below. <A party is not at 
liberty to make one set of objections before the court below, 
and then seek to reverse their judgment on appeal upon 
grounds not distinctly raised for their adjudication. (Van- 
ledarger v. Schaun, 4 Zabr. 740; 25 Penn. State R. 1 Casey, 
434; 15 Ark. 128.) All points not raised by the pleadings 
or otherwise below, and not assigned for error, will be disre- 
garded. (10 Texas, 116.) 


Bates, Judge, delivered the opinion of the court. 


This suit was brought against George as contractor for 
building some houses for the other defendants, Priest and 
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Watson, to enforce a mechanic’s lien in favor of the plaintiff, 
who was a sub-contractor. The plaintiff claimed for the worth 
and value of the work done and materials furnished by him. 
George answered and alleged that he had a special contract 
with the plaintiff, by which the plaintiff was to do the work 
for one thousand nine hundred and seventy-five dollars. The 
other defendants did not answer, and default was taken 
against them. At the trial the plaintiff gave evidence to es- 
tablish his account, and the defendant George gave evidence 
that there was a special contract, but did not show what it 
was except by the plaintiff himself, who testified that for a 
portion of the account he was to receive two thousand four 
hundred dollars, and that there were other charges which 
were extras. The defendant George asked the court to in- 
struct the jury “that if they believe from the evidence that 
a portion of the work sued for was performed by plaintiff for 
defendant under a contract between them for a specific sum, 
then plaintiff can for such work only recover nominal dama- 
ges, unless the amount for which the contract was made has 
been shown by the evidence, and the burthen of such proof 
devolves upon plaintiff.” The court properly refused this 
instruction, because the defendant George having set up the 
special contract it was his business to prove it. 

The defendants, who were the owners of the building, 
have made no question about the special contract. <A ver- 
dict was given for the plaintiff, and a general judgment was 
given against all the defendants, with special judgment 
against the property. This judgment was erroneous in being 
general, but that question is not properly before us. No ex- 
ception to it was taken in the court below, and, although mo- 
tion in arrest was filed, that error was not pointed out or 
referred to. Even in this court the assignment of errors does 
not show that as an error. 

Judgment affirmed. Judges Bay and Dryden concur. 





Note sy Reporter.—There is a distinction, which is frequently over- 
looked, between matter of exception and error. Properly, exception is taken 
to the action of the court in that which is not matter of record, as to the ad- 
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STEAMBOAT PRAIRIE Rose, Respondent, v. JAMES E. Cross et 
al., Appellants. 


Practice— Witness—Party.—If there be any evidence against a party defend- 
ant, the court has no power to submit his case to the jury separately, in or- 
der that he may be a witness for his co-defendants if acquitted. 


Appeal from St. Louis Law Commissioner’s Court. 


This suit was brought to recover ninety-nine dollars and 
twenty cents, amount of freight on four hundred and twenty- 
five bundles of sheet iron from Cincinnati to St. Louis. The 
petition charged the defendants, James EH. Cross, Samuel B. 
Brown, and — Brown, as partners, doing business under the 
name and style of J. E. Cross & Co. 





mission or rejection of evidence, the granting or refusing some motion, the 
declaration of the law to the jury, &c., which can be made matter of record 
only by bill of exceptions. The record of a case is, at common law, the writ, 
declaration, and subsequent pleadings, the verdict and judgment; and upon 
writ of error, the court would examine the record and reverse the judgment 
if there were error apparent. (See 2 Phil. Ev., Cow. & H., notes, ed. 1859, 
996-1000, and notes 606, 607 & 614; Jac. L. D., Exceptions to Evidence, 
Error.) 

Exception must be taken at the trial, or it will be waived. The provision of 
our statute (R. C. 1865, p. 1264, § 27, &c.) is similar to the old English statute 
of XIII. Ed. I., Ch. 81, but requires all the exceptions taken to be embraced 
in the same bill, in this respect differing from the common law practice. 

The distinction between matter of error and exception seems to be preserv- 
ed in the statute. (R. C. 1855, p. 13800, § 33, and p. 1801, § 35.) Sec. 33 de- 
clares that “no exception shall be taken in an appeal, or writ of error, to any 
proceeding in the Circuit Court, except such as shall have been expressly de- 
cided by such court;” while sec. 85 requires the Supreme Court to examine 
the record and award a new trial to reverse or affirm the judgment, or to give 
the proper judgment, as may seem agreeable to law. 

As a general rule, the Court of Errors will notice no errors except they be 
specially assigned ; but it may, and often does, notice error apparent upon the 
record proper, although it be not assigned specially. (Jac. L. D. vers. Error ; 
McWaters et al. v. State, 10 Mo. 167; McGee v. State, 8 Mo. 495.) And it 
will sometimes reverse although the error was not excepted to in the court 
below, (West Ass. v. Miles, 9 Mo. 167), in which case the judgment was re- 
versed for irregularity. (See Harbor v. Pacific R.R., 32 Mo. 423.) After the 
close of the term, the nisi prius court has no authority to correct any errors 
committed, however apparent; this can only be done by the Court of Errors 
upon writ of error or appeal. 


8—VOL. XXXIV. 
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The defendants filed separate answers denying partnership, 
admitting the shipment and receipt of the iron, but set up in 
the way of counterclaim damages to the iron, arising from 
the negligence and carelessness of respondent to the amount 
of one hundred and fifty dollars. 

The counterclaim was traversed by replication. 

Trial by jury and verdict for plaintiff against both defend- 
ants. 

After the account had been proven, the plaintiff offered 
evidence tending to prove the partnership of the defendants, 
and closed. 

Defendants introduced evidence tending to disprove the 
partnership, and thereupon moved the court to direct the jury 
to retire and return a verdict upon the issue of partnership 
merely, which motion the court overruled, and defendants 
excepted. 

One Jennings, a witness for the plaintiff, testified that before 
the commencement of the suit he had been shown by the de- 
fendants at their store some fifty odd bundles of damaged 
and rusted shect iron, which they claimed to be a part of the 
iron received by the steamer Prairie Rose. 

Witness also testified that he told the defendant Brown, at 
the time, it was not any of the iron received by them per the 
steamboat Prairie Rose; also that he, the witness, did not now 
believe it was any portion of the iron received from said 
steamboat, and that when he told Brown, he (witness) did 
not believe it was the same iron the defendants had received 
by the Prairie Rose, Brown manifested some feeling at the 
remark. 

On cross-examination, the witness having testified that he 
had seen and to some extent inspected the iron referred to 
as it lay upon the levee and was loading upon drays for de- 
livery at defendants’ store, he (witness ) having been employed 
by plaintiff to make the delivery of the iron to defendants, 
and having seen and counted each bundle as it was put upon 
the drays, defendants’ attorney asked the witness the following 
question: “Did you, at the time of charging home upon 
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Brown and Cross that the damaged iron shown you by them 
was not iron received per steamboat Prairie Rose, think or 
believe that they or either of them had told a falsehood about 
it, or were attempting to palm off other iron upon the plain- 
tiff?” 

The question was objected to by plaintiff’s counsel. 

The court ruled, the witness might answer or not, as he 
pleased; that it was not a question to which the court felt 
bound to enforce an answer; and witness declined to answer 
the question. 

The defendants offered to prove by one E. Anson More the 
declarations of the defendant Brown, made before and about 
the time the copartnership of J. E. Cross & Co. was formed, 
.and before the commencement of this suit, as to who com- 
posed said firm. 

To which testimony plaintiff objected, and the court sus- 
tained the objection. 

The defendants showed to a witness, E. Anson More, a pa- 
per purporting to be articles of copartnership, executed by J. 
E. Cross, Mary Brown, and Elizabeth Brown. Witness stated 
that he only knew the signature of Cross, never having seen 
either of the other parties write, and could not testify to 
their signatures. 

Defendants then moved the court to allow the paper to be 
read to the jury, which motion the court overruled, and de- 
fendants excepted. 


R. 8. Hart, for appellants. 
A. M. & 8S. H. Gardner, for respondent. 


I. The rule is well established that the court cannot direct a 
verdict for one of two defendants for the purpose of enabling 
his co-defendant to introduce him as a witness, if there is any 
evidence at all against him. (Hood v. Mathis, 21 Mo. 308.) 

The application for the acquittal or discharge of one of the 
defendants can only be made where there is a total want of 
proof to carry the case to the jury, then the application is 
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made directly to the court, whose province it is to decide in 
such a case; but where the question is as to the sufficiency 
of the proof to make the party liable, when it is a matter to 
be submitted to the jury, the want of evidence against a party 
should be so glaring and obvious as to afford strong ground 
of belief that he was arbitrarily made a party to prevent his 
testifying in the case. (Brown v. Howard, 14 John. 119; 
Morley v. Coolbaugh, 35 Penn. 237.) 

If there is any evidence against him, then he is not entitled 
to a separate verdict, because under such circumstances it 
does not appear that he was improperly joined, and his liabil- 
ity must await the general verdict of the jury, who are the sole 
judges of the fact. (Castle v. Bullard, 23 How. 172; 1 
Greenl. Ev. § 358; Brown v. Lewis, 25 Mo. 335; Benoist v. 
Sylvester, 26 Mo. 585.) 

II. It was a question entirely irrelevant and immaterial to 
the issue what the thoughts or belief of the witness might 
be as to the conduct of the defendants. (Sparr v. Wellman, 
11 Mo. 230; 1 Greenl. § 441; Starkie Ev. vol. 1, t. p. 155.) 


Bates, Judge, delivered the opinion of the court. 


1. It seems to be settled, that where there are several de- 
fendants, and some of them desire one as a witness, that the 
court may direct the jury to find a verdict as to that one if 
there be no evidence against him; but if there be any evi- 
dence against him, the court has no power to submit his case 
to the jury separately in order that he may be a witness if 
acquitted. (Hood v. Mathis, 21 Mo. 808; Campbell & Mai- 
son v. Hood, 6 Mo. 211.) 

In this case there was some evidence against Brown, and 
therefore the court properly overruled the motion to submit 
the issue as to him to the jury. 

2. There was no error in the refusal of the court to re- 
quire the witness Jennings to state what he thought and be- 
lieved. They were irrelevant to the issues. 

8. The declarations of defendant Brown, that he was not a 
partner, were inadmissible in his favor. It does not appear 
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that the plaintiff had given evidence of declarations made by 
Brown. 

4. The articles of copartnership between defendants, Cross, 
and Mary and Elizabeth Brown, were not proved to have 
been executed by Mary and Elizabeth Brown, and therefore 
(without reference to other objections) they were properly 
rejected as evidence. 

‘ Judgment affirmed. Judges Bay and Dryden concur. 


WituiaM L. Ewrne et al., Respondents, v. Ropert A. Remy 
et al., Appellants. 


Action—Indemnity.—In an action upon a covenant to indemnify and save 
harmless from liabilities, the plaintiff can only recover such damages as he 
shows he has actually sustained. 


Appeal from St. Louis Circuit Court. 


Plaintiffs brought their suit as partners, alleging that on 
the 15th of May, 1854, they sold to defendant Reilly three-six- 
teenths of the steamer Michigan, and that Reilly agreed to 
indemnify them against the debts and liabilities of the boat, 
and that said Lockwood and the other defendants on that day 
entered into the following agreement with plaintiffs : 


“* Whereas, W. L. Ewing & Co., of the city of St. Louis, have 
this day sold to the undersigned R. A. Reilly the undivided 
three-sixteenths parts of the steamer Michigan, as she now 
lies at the port of St. Louis, and the said Reilly, in considera- 
tion thereof, has agreed to indemnify and save harmless the 
said W. L. Ewing & Co. of and from all debts and liabilities 
of said steamer : 

“ Now, the said R. A. Reilly and the undersigned, in con- 
sideration thereof, do hereby covenant and agree to and with 
the said W. L. Ewing & Co., that we will at all times here- 
after and at all places wholly indemnify and save and keep 
harmless the said W. L. Ewing & Co. of and from all liabil- 
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ity or loss on account of any contract entered into on behalf 
of said steamer heretofore, or on account of any liabilities for 
said steamboat, or on account of any debt of said steamboat, 
or on account of any promissory note or notes given by said W. 
L. Ewing & Co. for premiums of insurance on their interest in 
said steamboat, or on account of every other matter or thing 
whereby they might in consequence of their ownership of 
said iuterest in said steamboat be made liable. 

‘“‘ Witness our hands and seals this 15th day of May, 1854.” 

Wm. Noble sued W. L. Ewing, Solon Humphreys, and 
Henry Corwith, for upholstery, &c., used in equipping the 
steamer Michigan, and judgment was recovered in said suit 
against said Ewing for one thousand one hundred and thirty- 
four dollars and sixteen cents and costs, which plaintiffs paid. 
The account of said Noble was a liability of the said steamer 
existing before the date of the agreement. 

Reilly did not answer; the other defendants answered, that 
Noble’s debt was contracted in the original fitting out of said 
boat when new, and that the boat was built and owned by 
W. L. Ewing, S. Humphreys, and Henry Corwith; that No- 
ble’s demand had, before the execution of their bond, ceased 
to be any lien upon the boat, if it was ever any; that it was a 
debt due by said Ewing, Humphreys, and Corwith, in the 
building of the boat as its owners, and not any liability such 
as defendants agreed to indemnify the plaintiffs against ; that 
before the date of the bond Corwith and Humphreys had put 
into the hands of plaintiff funds for the payment of the por- 
tion of the debt of Noble, which they hold. 

At the trial the plaintiffs proved the payment by them of 
the judgment in favor of Noble against Ewing, and gave evi- 
dence tending to prove that when Noble’s suit was brought, 
Lockwood told Ewing to defend it; that he did not think 
Ewing was obliged to pay it. The claim of Noble was for 
upholstery in furnishing and finishing her when she first 
came out. 

They also gave evidence showing that W. L. Ewing & Co. 
had paid various sums of money in the building of the boat ; 
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that they originally were interested in and part owners of 
said boat from the commencement with Corwith and Hum- 
phreys—Corwith owning five-eighths, and Humphreys three- 
sixteenths, and W. L. Ewing & Co. three-sixteenths ; that in 
May, 1854, Corwith had a conversation with Ewing, in which 
Ewing was to draw on Corwith for four thousand five hun- 
dred dollars, which would, with the other portions of Ewing 
and Humphreys, pay all the debts of the boat, except McAl- 
ister & Co.’s, of about three thousand dollars, which was to 
be paid out of the earnings of the boat—which draft Corwith 
paid ; that the claim of Noble was included in the estimate. 

At the close of plaintiff’s case the defendants asked the 
court to instruct that the plaintiffs could not recover, which 
the court refused, and to which defendants excepted. 

The defendants gave evidence tending to prove the state of 
the accounts between the parties, Corwith, Humphreys, and 
the defendants. 

The defendants, Lockwood, Pearson, and Voorhis, offered 
the defendant Reilly as a witness for them, he not having 
answered, who proved the contracting of the debt with Noble 
in the original finishing and furnishing the boat, and defend- 
ants asked him how the debt was settled. Plaintiffs objected, 
and the court rejected his testimony on that head. 

The defendants asked two instructions, which were refused, 
the defendants not excepting. The motion did not assign 
excessive damages as a reason for granting a new trial. 


John R. Shepley, for appellants. 


I. The defendants are not, by the terms of their bond, lia- 
ble to pay any debts of the plaintiffs contracted in the build- 
ing of said boat. 

The contract must be construed in reference to the subject 
matter. Under no clause of the bond can it be contended 
that such a liability is imposed, except the following: “on 
account of any liabilities for said steamboat,” or “‘ on account 
of any matter or thing whereby they might in consequence 
of their ownership of said interest in said steamboat be made 
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liable,” there could be no claims for building the boat that 
were liens upon her; for, in the first place, liens had all ex- 
pired if there were any; and, secondly, neither by maritime 
law nor by our boat law could they ever have been enforced 
as liens against the boat. 

II. If liable at all, the defendants are only liable under 
their obligation to pay the proportion of the debt that W. L. 
Ewing & Co. were bound to pay. It is the ultimate liability 
that the securities contracted to make good, not the imme- 
diate. Corwith and Humphreys are perfectly good, and able 
to pay their proportions. 

III. If plaintiff had received from Corwith an amount suffi- 
cient to pay his proportion of all the debts, including this 
one of Noble’s, then the plaintiffs cannot recover more than 
three-eighths of the amount received from them by Noble. 


Drake 5; Wood, for respondents. 


I. No exceptions having been preserved to the refusal of 
the court to give the instructions asked by the defendants—if 
it shall be considered that the record shows them to have been 
refused—this court will not consider any alleged error in 
connection with such refusal. (Shelton v. Ford, 7 Mo. 209; 
Vaulx v. Campbell, 8 Mo. 224.) 

II. The court did right in excluding the examination of 
the defendant Reilly. The facts in relation to which it was 
sought to examine him went to make a defence for himself as 
well as for his co-defendants, and for the purpose of sustain- 
ing any such defence he was clearly an incompetent witness. 
(Laws of Missouri, 1857, p. 181.) 


Bates, Judge, delivered the opinion of the court. 


The covenant, which is the foundation of the suit, was for 
indemnity, and not a covenant for payment of the debts of 
the boat. 

The court below erred in giving judgment for the whole 
amount of the debt paid by Ewing & Co., who were not 
entitled to recover more than three-sixteenths of it until they 
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had shown that they could not compel the other part-owners 
to contribute their proportions of it because of their insol- 
vency, or for some other good reason. 


The judgment is, therefore, reversed and cause remanded. 
The other judges concur. 


In this case a motion for a re-hearing was filed by C. D. Drake for respond- 
ents, and overruled by the court. The points urged in the motion were as 
follows : 


1. That the decision of the court disregarded § 33 of Art. x1v. of the Prac- 
tice Art, which provides that ‘‘no exception shall be taken in an appeal, or 
writ of error, to any proceeding in the Circuit Court, except such as shall 
have been expressly decided by such court.” The point made in the decis- 
ion of the Supreme Court was not made in the court below. 

2. No exceptions were preserved in the record, and the Supreme Court has 
repeatedly held that in such case it will not reverse the judgment of the court 
below. (Shelton v. Ford, 7 Mo. 209; Steamboat Thames v. Erskine, 7 Mo. 
213; Coruelius v. Grant, 8 Mo. 59; Long v. Story, 18 Mo. 4; Thompson v. 
Russell, 30 Mo. 216; Boyce v. Crickard, 31 Mo. 530.) 

3. It has also been always held that exceptions to the giving or refusing of 
instructions must be taken at the time they are given or refused; and that to 
take such exceptions in a motion for a new trial is too late. (Bompart v. 
Rodgers, 8 Mo. 234; Randolph v. Alsey, 8 Mo. 656; Mattingly v. Moran- 
ville, 11 Mo. 604; Powers v. Allen, 14 Mo. 367; Bradley v. Creath, 27 Mo. 
415; Dozier v. Jerman, 80 Mo. 216; Devlin v. Clark, 31 Mo. 22.) The re- 
cord shows no exceptions taken to the giving or refusing of instructions at the 
close of the evidence, nor does it appear whether the instructions were given 
or refused, except by the writing of the word “ refused ” on the margin oppo- 
site each instruction. 

4. The only exception in the progress of the trial was to the refusal of the 
court, at the close of the plaintiffs’ case, to declare the law to be that upon the 
case as made the plaintiffs could not recover against the defendants, Lock- 
wood and others, who were the securities of Reilly in the bond. This being, 
in effect, merely a demurrer to the evidence, the overruling of it is no ground 
for a new trial, when the defendants afterward introduced evidence. (Cole- 
grove v. N. Y. & Harlem R. R. Co., 6 Duer, 382, 411, 412.) 

5. But should the court decide against this view, the overruling of that in- 
struction was not error, because the instruction went the length of declaring 
that there could be no recovery against those parties, when this court holds 
that three-sixteenths of the amount paid by Wm. L. Ewing & Co. might be 
recovered against them in this action. 

6. There being, therefore, no exceptions properly taken, the Supreme 
Court has decided the case upon the evidence alone, in the face of numerous 
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decisions against such action on its part; the latest of which was in Thomp- 
son v. Russell, 80 Mo. 498. 

7. The point upon which the Supreme Court decides the case was not set 
up in the answer; and it has been repeatedly held that the defendant cannot 
introduce evidence in support of a defence which his answer does not set up. 
(Kennedy v. Daniels, 20 Mo. 104; Winston v. Taylor, 28 Mo. 82; Cowden v. 
Cairns, 28 Mo. 471.) 

8. The bond sued on was for indemnity against liability, not against damage ; 
and to show the former, was enough to entitle the plaintiffs to recover. (Sedg- 
wick on Damages, 3138; Rockefeller v. Donnelly, 8 Cowan, 623; Chace v. 
Hinman, 8 Wend. 452; Gilbert v. Wiman, 1 N. Y. 550; McGee v. Roen, 4 
Abbott Pract. R. 8; Gennings v. Norton, 35 Me. 808; Fish v. Dana, 10 Mass. 
46; Ramsay v. Gervais, 2 Bay, 145; Bellune v. Wallace, 2 Rich. 80; Pope 
v. Hays, 19 Texas, 375; Stroh v. Kimmell, 8 Watts, 157; Carman v. Noble, 
9 Penn. State, 8366; Leber v. Kauffelt, 5 Watts & Sergt. 440.) 


[END OF MARCH TERM. | 
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ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


OF 
THE STATE OF MISSOURI, 


JULY TERM, 1868, AT JEFFERSON CITY. 





Tae Farmers’ Bank, Defendant in Error, v. ANDREW GARTEN 
et al., Plaintiffs in Error. 


Banks—Constitution.—The act of the General Assembly of March 2, 1857, 
(Sess. Acts 1856-7, p. 14,) creating banks and branch banks, is not in vio- 
lation of the constitutional provision forbidding the creation of more than 
ten banks. 

Banks—Forfeiture—A debtor sued by one of the banks of this State cannot 
plead, in bar of the suit, that the bank has suspended payment of its liabil- 
ities in specie, and has thereby forfeited its charter by virtue of the provis- 
ions of § 9, art. 1, of the act of incorporation. (Sess. Acts 1856-7, p. 17.) 
Such a forfeiture can only be enforced by the State in a direct proceeding 
for that purpose. 

Note—Endorser.—A party endorsing a blank note cannot, as against an endor- 
see for value without notice, object that the blanks have been filled con- 
trary to the agreement made between the parties. 

Banks—Illegal Banking.—The banks chartered by this State are not subject 
to the provisions of the statute against illegal banking (R. C. 1855, p. 286) 
by passing the notes of the other banks of the State, although they have 
suspended specie payments. Bates, Judge, dissenting. 

Banks.—A debtor to a bank cannot plead, as a defence to a suit by the bank, 

that it has refused to redeem its five-dollar notes in coin; or that it has not 

kept in its vaults the amount of coin required by its charter. Such viola- 
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tions of the law cannot be inquired into collaterally, but only by some 
direct proceeding on the part of the State. 


Banks—Interest. — Merchants’ Bank v. Sassee, 88 Mo. 850, affirmed. The 
banks of this State may, in discounting paper payable out of the county, 
charge a premium for exchange, without being guilty of usury. 


Error to Clay Circuit Court. 


Doniphan and Lawson, for plaintiffs in error. 


I. The act chartering the banks with branches made by 
the General Assembly in said act of 1856-7, p. 14, is uncon- 
stitutional as far as the Farmers’ Bank and its branches are 
concerned, as each branch exercises all the powers of a sepa- 
rate bank as far as all banking privileges are concerned. 
(Acts 1856-7 ; Const. Amend. id. p. 6.) 

II. The charters of the banks are forfeited upon their fail- 
ing and refusing to redeem their issues in gold or silver for 
ten days after demand. (Acts 1856-7, p. 14; § 9, p. 17.) 

III. The banks had no power to protest paper, or do any 
other act, until revived by acts of March 18, 1861, and act of 
May 15, 1861, both of which are unconstitutional and void. 
(Acts 1856-7, p. 6.) The act of 1858-9, p. 16, is in viola- 
tion of the constitution. (81 Mo. 528.) 

IV. The taking of usury, by charging a greater rate of 
exchange than was reasonable on the bill of exchange, ren- 
dered the bill sued upon void, and the respondent is prohib- 
ited from collecting the said note. (Acts 1858-9, p. 16, and 
§ 14.) 

V. The pleadings admit that the bank took and received a 
large sum as usury, and that the contract as such was usuri- 
ous and void. When the original loan is usurious, all the secu- 
rities are void. (9 Cow. 647; 2 Cow. 678-712; 2 Pet. 527; 
11 Ohio, 489-98; 8 Ohio, 257; Angell & Ames, § 256; 12 
Ohio, 544; 13 Ohio, 1; 2 Cranch, 167; 4 Pet. 168; 9 Mo. 
513; 10 Mo. 564; 31 Mo. 528; 29 Mo. 68; 26 Barb. 595; 
7 Wheat. 57; Sto. Eq. § 1232; 13 Pick: —.) 


Ryland & Son, Merryman, Wolff 5 Burnes, for defendant 
in error. 
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I. For a violation of the charter, the party must resort to 
a different remedy—gquo warranto; and cannot set such a 
violation up in his answer when sued on a bill of exchange 
or note. 

II. Where the power creating the charter has also after- 
wards released the corporation from any supposed violation 
or forfeiture, by any act of legislation, there can be no quo 
warranto or other process to enforce the forfeiture. 

IiI. Whenever the corporation acts within its sphere, or 
within the bounds of the business affairs of its creation, its 
acts may be illegal, but not void. Usury does not, by any 
clause in the charter of the bank, render the contract void. 


Bates, Judge, delivered the opinion of the court. 


This is a suit brought upon a bill of exchange, drawn by 
Andrew Garten upon Strader, Evans & Co., (and accepted 
by them) in favor of John Minter; endorsed by Minter to 
Scraggs, and by Scraggs to the plaintiff. Minter answered. 
The other defendants made no defence. Upon plaintiff’s 
motion, Minter’s answer was stricken out, and judgment 
rendered against all the defendants. Minter preserved ex- 
ceptions to the striking out of his answer, and the questions 
that arise here relate to the validity of that answer; the 
answer sets up several defences, which will be considered in 
their order. 

The first defence is, that the plaintiff (which is one of the 
ten banks chartered by the act of 1857) has no legal exist- 
ence, because that act is unconstitutional in chartering a 
greater number of banks than ten. This conclusion is ar- 
rived at by regarding the branches authorized to be establish- 
ed by the parent banks as themselves banks, within the mean- 
ing of that word as employed in the constitution. It is not 
plain to us that they should be so regarded, and we will not 
hold an act of the General Assembly void upon the ground 
that it is in violation of the constitution, unless it plainly 
appears to be so. We think it unnecessary to attempt any 
definition of what constitutes a bank, thinking it sufficient 
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to say, that it is not clear to us that the branches are banks 
within the meaning of the constitution. 

The second defence is, that the plaintiff suspended pay- 
ment of its notes in specie on the 13th day of November, 
1857, and also about the middle of December, 1860; at each 
time, for a longer period than ten days, and that at the time 
said bill of exchange was protested the bank had been in a 
state of suspension for more than ten days. The bill was 
dated 21st January, 1861, and was protested 24th May, 1861. 
This is not a good defence. The bank act provides, “ that 
upon such suspension of specie payments the charter of the 
bank shall cease and determine; but we hold that such 
forfeiture cannot be enforced against the bank collaterally, 
but only by a direct proceeding for the purpose by scire 
facias, quo warranto, or information. (See Bank of the 
State of Mo. v. Bredow, 31 Mo. 528.) 

The third defence is, that he, the defendant Minter, en- 
dorsed the bill at the request of Schrader, one of the accep- 
tors, whilst the amount of it was blank, with the agreement 
that it was to be filled up for about twelve hundred dollars, 
and also was to have put upon it the prior endorsement of 
Rice Davenport, and that Schrader filled it up for a larger 
sum, and also used and disposed of the bill without getting 
the endorsement of Davenport upon it. This is not a good 
defence against the endorsee. The defendant having endors- 
ed the bill in blank, has thereby given to the holder the 
right to fill up the blanks ; and the bill having passed to the 
plaintiff for value, the defendant cannot deny that the 
blanks were properly filled. 

The fourth defence is, that the bill did not belong to the 
plaintiff, but to its branch at Liberty, and that both the 
parent bank and the branch had suspended specie payments 
for more than twenty days before the protest of the bill. 
The objections to this defence are stated before in the re- 
marks upon the first and second defences. 

The fifth defence is, that, about the 15th day of January, 
1861, and on divers other days before and since, the plain- 
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tiff received and paid out bills of the Western Bank, Union 
Bank, Bank of St. Louis, and Mechanics’ Bank, while the 
said banks were suspended, and at a depreciated value, con- 
trary to the provisions of the statute against illegal banking, 
approved December 8, 1855. This defence (though not 
pleaded with desirable fulness and perspicuity) does, in my 
opinion, constitute a good defence to the plaintiff’s suit. 

The act to prevent illegal banking, of December 8, 1855, 
forbids a corporation to pay or receive “any suspended or 
non-specie paying bank note ;” and the ninth section provides, 
that any violation or evasion of the act may be pleaded in 
bar to any suit brought by such corporation. This gives 
to the defendant a special authority to plead such acts in de- 
fence of a private suit against him, and relieves him from 
the operations of the general principle stated in reference to 
the second defence, that a violation and forfeiture of the 
plaintiff’s charter cannot be inquired into collaterally. In 
the case of the Bank of the State of Missouri v. Bredow, 31 
Mo. 528, it was so held; but in that case the violation of 
that act occurred prior to the passage of the act of Novem- 
ber 23, 1857, which released the plaintiff from any penalty 
or forfeiture incurred under the provisions of the act con- 
cerning illegal banking. In this case, the illegal acts are 
charged by the answer to have taken place in January, 1861, 
since which time there has been no act of the Legislature to 
release the plaintiff from the penalties of violating the act 
of 1855. The act concerning illegal banking was designed 
to prevent the circulation of small bank notes, and of the 
notes of banks which had suspended specie payments; and 
the privilege given to defendants, in suits brought by corpo- 
rations, to plead, in bar of the actions, violations of the act, 
was for the purpose of punishing the corporations, and thus 
deterring them from violating the act, and was not for the 
purpose of benefiting the defendants who might be indebted 
to corporations. The General Assembly had, therefore, 
power to release the corporations from such penalties, and 
as to some corporations, did so by the act of November 28, 
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1857, as held in the case of the Bank of the State of Mo. v. 
Bredow ; but as no such release appears as to this case, the 
defence pleaded was a valid one, and should not have been 
stricken out. The other judges, however, are of opinion, that 
the statute against illegal banking of December 8, 1855, has 
no application to the receiving and paying out the bills of 
banks of this State, while said banks were suspended upon 
the same grounds stated in the opinion of the court, in the 
case of the North Missouri Railroad Company v. Winkler, 
33 Mo. 354. 

The sixth defence is, that the plaintiff refused to redeem 
its five-dollar bills in coin; and the seventh is, that the 
plaintiff had not in its vaults the amount of coin required 
by law. These violations of law do not constitute defences 
to this action, for the reasons stated in reference to the 
second defence. 

The eighth defence is, that the bill sued upon is usurious 
and void, because the bank received a greater amount of 
interest than was authorized by its charter ; but the allega- 
tions are so indefinite and indistinct that it does not appear 
that the excessive deduction made by the plaintiff from the 
amount stated in the bill was so made and retained by the 
plaintiff as excessive and usurious interest. 

The ninth defence is, that the bank charged (in discount- 
ing the bill) the interest authorized by law, and (to cover 
up usurious contract) a further sum as exchange. This 
trick of the bank is authorized by law. (See the case of 
Merchants’ Bank v. Sassee, 33 Mo. 850.) The bank is au- 
thorized to charge a reasonable premium for exchange. 
The reasonableness of the premium charged in this instance 
is not put in issue distinctly, but only inferentially. 

The bill was discounted before the passage of the act for 
the relief of the banks, approved March 18, 1861, which per- 
mits the banks to charge eight per cent. discount, (including 
all exchange and re-exchange.) 

The answer contained no good defence, and the court, 
therefore, did not err in striking it out. 
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Judgment affirmed. Judges Bay and Dryden concur in 
affirming the judgment. 


—_1s20e+—_ 


Isaac H. McKes et al., Plaintiffs in Error, v. JosepH KIn- 
NEY, Defendant in Error. 


Covenant.—A. sold to B. a part interest in a steamboat, and covenanted to 
put B. in possession and command of the boat as captain. A. put B. in 
possession and command, but subsequently B. was removed from his com- 
mand by the other owners, and another person placed in charge. In a suit 
upon the covenant by B. against A., held, that A. was not bound to main- 
tain B. in his command of the boat. 


Error to Cooper Circuit Court. 


Adams, for plaintiffs in error. 


I. In this case, the manifest intention of the parties was 
to secure McKee in the command of the boat from any inter- 
ference on the part of the other owners, who held a majority 
in interest and could at any time legally oust him from such 
command. It was to guard against the consequences of the 
exercise of this legal right that the covenant in question was 
made. 


Stephens, Tompkins, Glover & Shepley, for defendant in 
error. 


I. The court did not err in sustaining the defendant’s de- 
murrer. The contract and petition both show that the ob- 
jects of the contracting parties were, that defendant Kinney 
should convey his fourth part of said steamer to plaintiffs 
absolutely, and at the same time invest plaintiff McKee with 
full power and authority as master of said steamer. Kinney 
had no right to grant McKee any extraordinary power as 
such master, and he did not thereby undertake to do so. 

II. In the construction of contracts, courts will look to the 
objects which the parties had in view; and when there has 
been a substantial compliance with the obligations assumed, 
it will be deemed sufficient. (Hovey v. Pitcher, 13 Mo. 191.) 
9—VOL. XXXIV. 
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DryDEN, Judge, delivered the opinion of the court. 

This was an action for the breach of a covenant contained 
in a bill of sale of a part interest in a steamboat sold by the 
defendant to the plaintiffs. It appears from the petition that 
the defendant was part owner aud master of the steamer W. 
H. Russell, his interest in which being one-fourth, he sold to 
the plaintiffs for five thousand dollars. It is averred in the 
petition by way of setting out the covenant, the breach of 
which is complained of, that “the defendant covenanted, and 
agreed to and with the plaintiffs for the consideration afore- 
said, and as a further consideration and inducement to said 
sale by defendant and purchase by plaintiff, as soon as said 
steamboat should reach the port of St. Louis, in the State 
aforesaid, to wit, after the date of said sale, to put the plain- 
tiff Isaac H. McKee in full possession of said boat, and in 
command or charge of her, to run her and act as her captain; 
the said McKee being an experienced boatman, having long 
followed the calling of master or captain, and pilot, of vari- 
ous vessels navigating the waters of said State.” 

After some other matters, not necessary to be stated here, 
the petition proceeds to assign a breach of the covenant thus: 
‘“ But plaintiffs state and aver that said defendant did not 
comply with nor perform the covenants on his part made 
with the plaintiffs, in this, to wit—that said defendant did 
not, as he covenanted to do, put the plaintiff in full posses- 
sion of said boat, and in command or charge of her to run 
her and act as her captain, and committed a breach of said 
covenant; for plaintiffs say and state the fact to be, that the 
plaintiff McKee, on the 1st day of May, 1860, at the port of 
St. Louis, took possession of said boat as her master or cap- 
tain, and navigated the waters of this State with said boat 
from the time aforesaid until the 23d day of February, 1861, 
when he, in violation of the covenant aforesaid, was deprived 
of the command of said steamboat, and one Robert P. Bur- 
ton was made, against the will of plaintiffs, master and cap- 
tain of said boat, and as such master and captain is and has 
been navigating the waters of this State with said boat.” 
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The defendant demurred to the petition and the demurrer 
was sustained by the Circuit Court, and this is assigned for 
error. 

The question which arises in the case is as to the effect and 
scope of the covenant relating to the command of the boat. 
The plaintiffs insist that the covenant bound the defendant 
not merely to put McKee in possession and command, but to 
maintain him in such command as long as the boat should 
continue to float. 

There is nothing in the petition (and on demurrer we can 
resort nowhere else for the facts) to support the position 
contended for by the plaintiffs. The agreement, as seen in 
the light of the petition, required of the defendant nothing 
more than to invest the plaintiff McKee with the possession 
and command of the boat. This the petition shows was com- 
plied with, and in showing it demonstrates that the plaintiffs 
have no cause of action. Let the judgment of the Circuit 
Court be affirmed; the other judges concurring. 


Wiiuiam J. Dyer, Defendant in Error, v. Tue Pactric Ratt- 
ROAD, Plaintiff in Error. 


Railroads—Negligence.—A party suing a railroad corporation for the killing of 
stock, must allege that the injury complained of was committed negligently 
or wilfully, or state the facts from which the law raises the inference of 
negligence or wilfulness. If these facts are not stated, the petition will be 
fatally defective on motion in arrest. (Quick v. Hannibal & St. Jo. R.R,, 
31 Mo. 399 ; Brown v. same, 33 Mo. 309, affirmed.) 


Error to Cole Circuit Court. 


Welch, for plaintiff in error. 


I. The railroad is not required by its charter, or any law 
of this State, to build fences on the sides of the track, except 
where the same passes through enclosed fields. (R. C. 1855, 
p- 487, § 52.) And “where there is no law, there is no 
transgression.” 
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II. So far as the damage act (R. C. 1855, p. 649, § 5) may 
affect other cases, it has no application to this case. That 
act makes defendant liable for all injuries to cattle without 
regard to the question of diligence or negligence, (Burton 
v. North Mo. R.R., 30 Mo. 375,) unless the injury occurs 
in enclosed fields, or at a road crossing; but a subsequent 
act, passed at the same session, changes the stringent rule in 
the damage act, and to that extent repeals it. The act of 
December 18, 1855, (R. C. 437, § 52,) declares defendant’s 
liabilities for injuries to stock to be consequent upon the 
negligence, or wilfulness of the act, after that section has 
been complied with. 

The accident in this case did not occur where the road 
passes through enclosed fields, and consequently at a point 
where defendant was not bound or required to erect a fence. 
(Munger v. Tonawanda R.R., 5 Denio, 255 ; Marsh v. N. Y. 
& Erie R.R., 14 Barb., 364; Pierce on Amer. R.R. Laws, 
320 et seq.) 

Both of the acts spoken of are taken from the Statutes of 
New York. (See also Macon and Western R.R. v. Davis, 
13 Geo. 85, and Perkins v. Eastern R.R., 29 Maine, 307, 
reported in 1 Am. R.R. Cas., 144.) 

III. The petition is insufficient. It does not allege that 
the accident occurred at a point on the road where the same 
crosses a public highway. (R. C. 1855, p. 649, § 5; Quick 
v. Hannibal and St. Jo. R.R., 31 Mo. 399; Miles v. Hanni- 
bal & St. Jo. R.R., ib. 407.) 





Beech, for defendant in error. e 


I. The question is not whether the railroad is required to 
fence when it does not pass through enclosed fields; but 
what is its liability when it does not so enclose. This is 
plainly determined by the R. C. 1855, p. 649, sec. 5. It is 
not necessary to prove negligence. (380 Mo. 372.) 

II. The act of December 13, 1855, R. C. p. 437, § 52, does 
not repeal the Sth section of the act of 12th December, 
1855. The two are consistent ; the first requires the cor- 
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poration to erect and maintain a fence when the same passes 
through enclosed fields, and by that section the owner of 


the field may compel the erection and maintenance of such 
fence. 

The petition is sufficient. It avers that at the time and 
place there were no sufficient fences, gates, bars or cattle- 
guards. (30 Mo. 875.) 


DRYDEN, Judge, delivered the opinion of the court. 


This is a suit against the corporation for damages for kill- 
ing the plaintiff’s steer on the defendant’s railroad, by means 
of its locomotives and cars. 

It is not averred in the petition, that the injury complained 
of was committed negligently or wilfully ; nor are the facts 
averred from which the law raises the inference of negli- 
gence or wilfulness. The petition states there was no suffi- 
cient fence on the sides of the railroad at the place where 
the injury was committed, but it does not appear that the 
injury was not committed at the crossing of a public high- 
way. (R. C. 1855, sec. 5, p. 649.) The petition, therefore, 
does not state facts sufficient to constitute a cause of action. 
(Quick v. H. & St. Jo. R.R., 31 Mo. 399; Brown v. H. & 
St. Jo. R.R., 33 Mo. 309.) 

The court erred in overruling the motion in arrest, and 
for this cause the judgment is reversed and the cause re- 
manded, with leave to the plaintiff to amend his petition. 
The other judges concur. 


Grorce T. Jonnson, Defendant in Error, v. Exisan Scort, 
et al., Plaintiffs in Error. 


Vendor’s Lien.—The vendor of land who has given his bond for a conveyance 
upon full payment of the notes given for the purchase money, cannot be re- 
quired to convey to an assignee of the vendee until the purchase money be 
paid, although he may have given up the notes and have accepted a new 

note from the vendee with collateral security. 
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Error to Callaway Circuit Court. 


Robinson and Hockaday, for plaintiffs in error. 


I. It is a settled doctrine of equity, that where the vendor 
has conveyed the legal title of land to the vendee, and takes 
the note of the vendee with the surety of a third party for 
the purchase money, the lien is discharged by taking such 
security. (2 Sto. Eq. 590, n. 27, Tth ed. and authorities 
thereunder; 4 Kent’s Com. 151-153, 3d ed. ; 1 White & T. 
L. C., Am. ed. 273, and cases there cited; 1 Mason, 212; 
4 Wheat. 291; 1 John. Ch. 309; 3 J.J. Mar. 163; 1 
Paige, 20; 5 Ohio, 18; 1 Gilm. 501; 11 Ill. 606.) 

In an action like the present, where the legal title is not 
conveyed, and only an equitable title passes, the nature and 
extent of the lien is the same, the proceedings to enforce it 
are the same, and there is no good reason why there should be 
a distinction made between this and the other cases as to 
what constitutes a waiver of the lien. The retaining of the 
legal title in himself is only designed by the vendor, and con- 
strued by the law, to be evidence of a manifest intention to 
retain a lien on the land for the purchase money. He cer- 
tainly has a right to waive the lien if he so desires, and may 
waive it by his own act. Whenever there is an intention on 
the part of the vendor to waive the lien it is discharged, 
and the only question is as to what acts constitute suffi- 
cient evidence of an intention to waive the lien, so as to 
countervail the evidence of an intention to retain it, con- 
tained in his withholding the legal title. Delassus v. Pos- 
ton, 19 Mo. 425, and Adams v. Cowherd, 30 Mo. 458, recog- 
nize this doctrine. (Francis v. Hazlerigg’s Ex’rs, Hardin, 
Ky. 48; 3 J.J. Mar. 558-9; 10 B. Mon. 282.) 

II. “Conduct which shows an intention to give up the 
lien, or which makes it inequitable for the vendor to insist 
upon it, as against the vendee or third persons, will as 
against such persons be a bar to its assertions.” (1 White 
& T. L. C., Am. ed. 273; 12 Leigh 832-48 ; 2 Marsh. 294; 
3 J.J. Marshall, 553-8.) This contract between Johnson 




















JULY TERM, 1863. 





Johnson v. Scott et al. 





and Nolley and Ford discharges Scott from liability, and dis- 
charges the lien on the land in Scott’s hands. 

III. The agreement entered into between Johnson and 
Nolley, in taking Nolley’s note with Ford as security so 
changed the original contract made with Fisher as to destroy 
the mutuality of the covenants in the bond, and Johnson 
and Scott are both left to pursue their remedies alone upon 
the instruments held by them respectively; Scott, having 
taken up both the notes for the purchase money, can de- 
mand a title to the land, whether the note taken by Johnson 
in satisfaction of one of them has been paid or not, Scott 
not being liable on that note; and Johnson must look for 
his remedy to the personal credit of Nolley and Ford, which 
he voluntarily accepted. (Brand v. Vanderpool, 8 Mo. 
507.) 

IV. Scott having paid off the last instalment of the pur- 
chase money (Fisher’s note) at its maturity, and the land 
being discharged from any legal or equitable lien for the 
first instalment, he has a right to have a title decreed him 
as prayed for in his answer. 


H. C. Hayden, for defendant in error. 


I. It is insisted that the court below committed no error 
in giving judgment for Johnson, and enforcing the lien 
against the land. There was no evidence to show a design 
on the part of Johnson to surrender the lien. He retained 
the legal title—a circumstance decisive under the adjudica- 
tions of this court. If there was an understanding that the 
lien was to be relinquished, why did Johnson retain the 
legal title? But defendant Scott does not insist upon an 
actual discharge of the lien, but upon a constructive surren- 
dering of the lien. (Delassus v. Poston, 19 Mo. 425 ; 23 Mo. 
447 ; 30 Mo. 458.) 


Bates, Judge, delivered the opinion of the court. 


Johnson sold to one Fisher a lot of ground, for which 
Fisher gave him two promissory notes, each for three hundred. 
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dollars, in each of which notes it was specified, that it was 
“part consideration given” for the lot bought of the plain- 
tiff, it being also stated as follows: “His title bond to me 
bears even date herewith.” 

The plaintiff gave to Fisher his title bond, in which he re- 
cited the sale and the execution of the two notes, called 
therein bonds, as the considerations for the sale, and bound 
himself to make to “ Fisher, his heirs or assigns, a good and 
sufficient general warrantee deed to the lot of ground, with 
all the appurtenances thereto belonging, so soon as the two 
bonds aforesaid, together with accruing interest, according 
to the tenor and effect of said bonds, are fully paid.” Fisher 
assigned the title bond to the defendants Nolley & Scott. 
Nolley subsequently assigned the same to Scott. 

This suit was brought by Johnson to enforce his vendor’s 
lien for a portion of the purchase money. The petition 
stated that the second of said notes had been nearly all paid, 
and that the plaintiff took, in lieu of the first one, a note of 
Nolley and the other defendant Ford, dated on the day of 
the maturity of the first note, (November 15, 1858,) and 
payable on the first day of October, 1859. Nolley and Ford 
did not answer the petitions. 

Scott answered and denied that the note of Nolley and 
Ford was given in lieu of one of the notes given by Fisher, 
and averred that he had fully discharged and satisfied the 
notes given for the original purchase money for said prop- 
erty, and produced them in court, and prayed judgment 
that the plaintiff be compelled to make him a deed of con- 
veyance of the property. 

At the trial the plaintiff called Fisher as a witness, who 
described his purchase of the lot from the plaintiff and his 
giving notes therefor, and stated that the notes had never 
been surrendered to him. He then called Ford, who testi- 
fied that he signed the notes sued on as surety for Nolley, 
but that he did not know what was the consideration of it, 
and had no further knowledge of the transaction. 

He then called Nolley, who testified: “I gave the note 
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sued on in this case in lieu of the note that he held on Fish- 
er. I wanted the use of the money and gave my note with 
D. D. Ford as security, and took up the note he held on 
Fisher. Scott and myself borrowed the money to pay the 
note off, and the money was placed in my hands for that 
purpose. I do not remember that anything was said by me 
to Johnson about the lien upon the property ; I think noth- 
ing was said about it. Ido not remember that anything 
was said to me by Johnson about the money in my hands to 
pay the note. I believed at that time that the note I was 
making to Johnson was perfectly good with Ford as security. 
I wanted to settle the matter at that time with Scott, and 
made this change of notes with Johnson that I might do so.” 

The defendant Scott only gave in evidence the title bond 
and the two notes given by Fisher to the plaintiffs. 

Judgment was given for the plaintiffs against Nolley and 
Ford for the balance due on their note, and also subjecting 
the lot of ground to a lien for the amount of that judgment, 
and ordering its sale for the satisfaction of that judgment. 

Scott has brought the case to this court by writ of error. 

In this case the bond expressly stipulated that the convey- 
ance was to be made so soon as the consideration was paid, 
and consequently, unless there was an express waiver of the 
lien, (which would not result from the mere acceptance of 
other security,) the lien remains in force until full payment 
of the consideration. 

The question is, therefore, whether the consideration has 
been paid. The evidence does not show payment; although 
the old note was in effect cancelled, another was substituted 
for it, and the debt still remained unpaid. 

The hardship upon Scott of having to pay a portion of the 
consideration twice, does not result from the action of the 
plaintiffs, but from the fraudulent conduct of Nolley. 


Judgment affirmed. Judges Bay and Dryden concur. 
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JOHN CarEY, Plaintiff in Error, v. L. Ratney, Defendant in 
Error. 


Practice—Record.—The transcript of the record must show what were the 
matters presented to the inferior court. 


Error to Osage Circuit Court. 
Beach, for plaintiff in error. 
McCord and H. C. Ewing, for defendant in error. 


Bates, Judge, delivered the opinion of the court. 


This case was brought up from the Circuit Court of Osage 
county by writ of error. The transcript of the record filed 
does not show any petition or answer, and from the amount 
in controversy appears to have originated before a justice of 
the peace. The first thing which appears upon the record 
(after certain collateral matters which do not form a part of 
the record) is the judgment. The bill of exceptions shows a 
jury trial, in which the plaintiff gave evidence tending to 
prove an account against the defendant, and the defendant 
gave evidence tending to prove an account against the plain- 
tiff. There was a verdict and judgment in favor of the de- 
fendant and against the plaintiff for ninety-four cents. The 
record does not show any bill of items, or statement of facts, 
constituting the cause of action filed by either party before 
the justice. We cannot tell what was the case before the 
Circuit Court and therefore cannot interfere with its judg- 
ment. Judgment affirmed. Judges Bay and Dryden concur. 





Wiiu1am McCoy, Guarpian or Joun T. Smita, Plaintiff in 
Error, v. James B. Yacer e¢ al., Defendants in Error. 


Practice—Pleading.—A plaintiff having several causes of action may unite 
them in one suit, but must state the several causes in separate counts. If 
several causes of action be combined in one count, the error will be fatal 
on demurrer, on motion in arrest of judgment. 
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Error to Kansas City Court of Common Pleas. 


Hovey, for plaintiff in error. 


Welch, Attorney General, for defendants in error. 


BatEs, Judge, delivered the opinion of the court. 


This suit was brought to recover the amount of two prom- 
issory notes, executed by Yager et al. to one Waldo, and en- 
dorsed by Waldo to plaintiff. Yager demurred to the peti- 
tion upon the ground that two causes of action were stated 
in one count. The demurrer was overruled, and judgment 
for want of an answer rendered against him. He then moved 
in arrest of judgment, which motion was overruled, and he 
now brings the case here by writ of error. 

The demurrer should have been sustained; the petition 
contains but one count, and both notes are declared upon in 
that count. The code permits a plaintiff to unite in the 
same petition several causes of action, but expressly provides 
that they shall be stated separately. _ 

The other judges concurring, the judgment will be re- 
versed and the cause remanded, with leave to the plaintiff to 
amend his petition. 


Kersey Coates, Defendant in Error, v. WitLiam A. Hop- 
KINS, Plaintiff in Error. 


Forcible Entry and Detainer—Possession.—When a witness, upon his examina- 
tion in chief, stated that he was in possession of land and had transferred 
that possession to the defendant, the defendant upon the cross-examination 
has the right to inquire into the nature of that possession, and the circum- 
stances attending it, so that the court and jury may know whether the wit- 
ness be correct in the conclusion at which he arrived in stating that he was 
in possession. 


Error to Kansas City Common Pleas Court. 


Hovey, for plaintiff in error. 








136 JEFFERSON CITY. 





Coates v. Hopkins. 





I. All the evidence offered by defendant below, which was 
rejected by the court below, was competent and necessary 
to a just decision of the case, for the following reasons : 

The defendant assumed that Coates never did really have 
possession of the premises as against Hopkins, and this tes- 
timony would have shown that fact. (Reed v. Bell, 26 Mo. 
217.) 

The continuance of Hopkins’ occupancy is presumed in 
law, and he had a right to inquire how Coates ousted his 
occupancy. (7 Greenl. Ev. § 41.) 

A mere purchaser at sheriff’s or marshal’s sale cannot 
maintain this action. (Blount v. Wainwright, 7 Mo. 50; 
Hatfield v. Wallace, 7 Mo. 112; Spaulding v. Mayhall, 27 
Mo. 377.) 

Coates’ possession, by virtue of a mere purchase at mar- 
shal’s sale, was simply tortious, and not “peaceable.” (Gar- 
rison v. Savignac, 25 Mo. 47.) 


The highest evidences of the possession of fields are actual 
cultivation in “seed-time” and “gathering” in harvest. All 
these are with Hopkins, none with Coates. (11 John. 504; 
9 Wend. 223.) 


DryDEN, Judge, delivered the opinion of the court. 


It appears from the bill of exceptions in this case, that the 
premises in controversy were formerly leased by the com- 
plainant Coates to one Valentine for a term of years, and 
that Valentine sublet to the defendant Hopkins, who went 
into possession, and in the spring and summer of 1861 
planted and cultivated a crop on the premises. The com- 
plainant, in his complaint, lays the forcible entry of the de- 
fendant as of the 3d of September, 1861; and, to show his 
own possession at the time of the defendant’s said entry, he 
proved by one Hayden, who was marshal of the Kansas City 
Court of Common Pleas, that he, the witness, “‘on or about 
the 15th day of August, 1861, was in possession of the prem- 
ises in controversy, and that he afterwards, about the last 
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day of August, 1861, delivered his possession thereof to com- 
plainant.” 

On cross-examination, the defendant asked the witness 
how he came into possession of these premises; and offered 
to prove that, under an attachment from the Common Pleas, 
in a suit by Coates against Valentine for rent in arrears, the 
witness attached the crop growing on the premises, and kept 
an agent on the land, in the interval of time between the levy 
and sale, to secure the crop from injury ; that about the last 
day of August, 1861, under an order of the court for the sale 
of the perishable personal property attached in said suit, the 
witness, as such marshal, sold and the complainant bought 
said growing crop; and that these facts constitute the only 
possession Hayden, the witness, ever had of the land, and 
the only possession he ever delivered to the complainant. 
The court refused to permit the witness to answer the ques- 
tion, and rejected the evidence offered, and the action of the 
court in that regard is assigned for error. 

The main issue in the case was whether, at the time of the 
alleged entry of the defendant, the complainant was in pos- 
session of the land in controversy ; for without possession he 
could not suffer the injury which the action of forcible entry 
and detainer was designed to remedy; and nothing that 
would legitimately tend either to establish or disprove the 
fact in dispute ought to be withheld from the jury. The wit- 
ness having broadly and without qualification stated in his 
examination in chief that he had had the possession and had 
transferred it to the complainant, it was clearly the right of 
the defendant on cross-examination, by way of testing the 
truth of the statement, to inquire into the facts and circum- 
stances on which the statement was based. 

The statement may have been made with the utmost sin- 
cerity and fairness, and yet upon an investigation of the cir- 
cumstances of the transaction it might very well have turned 
Out that the witness was wholly mistaken in the conclusions 
at which he arrived. The witness ought to have been allowed 
to answer the question; and so the other evidence offered by 
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the defendant, but rejected by the court, ought to have been 
admitted, because it bore directly upon the issue. Let the 
judgment of the Common Pleas be reversed and the cause 
remanded for a new trial. The other judges concur. 


Wituiam Mattoon, Defendant in Error, v. WiLLIAM G. Mc- 
DaniEL, Plaintiff in Error. 


Bills and Notes—lIllegal Banking.—The endorsee of a bill or note even with 
notice takes the instrument, subject only to such defences and equities as 
attach to the instrument itself. That a corporation endorsing a note 
had violated the provisions of the act concerning illegal banking, R. C. 
1855, sec. 4 and 5, by receiving and passing the notes of non specie-paying 
and foreign banks, does not affect the note itself, but is a defence only when 
the party is sued by the corporation. 


Merryman, for appellant. 


Did the answer present a defence to the cause of action ? 
As to the note assigned after maturity, we think there can 
be no doubt under the act. (R. C. 1855, p. 286.) If the 
Parkville and Grand River Railroad Company passed and 
received, in this State, bank notes and other paper currency 
of a less denomination than five dollars, and passed and re- 
ceived, in this State, suspended and non specie-paying bank 
notes, by the 9th section of that act it forfeited its right to 
recover on any debt due the company. (Christian Univer- 
sity v. Jordon, 29 Mo. 68.) 

It may be remarked that the court below did not doubt 
the legality of the defence, if the suit had been brought in 
the name of the company ; but such a defence could not be 
made to an assignee of the note. One of the notes was as- 
signed after due, and the assignee took it with all the equi- 
ties attached to it in the hands of the payee; such equities 
are such as are connected with the note itself. We admit 
that an independent transaction between the original parties 
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could not be set up, but this defence is connected with the 
note itself; then if the payee could not recover, the assignee 
cannot ; and if the defence could not be made against an as- 
signee of a note, the entire law in relation to banking curren- 
cy would be nullity on the statute book, for the payees could 
avoid its affect by a transfer of the note. (See the case of 
— Gullett v. Hoy & Orton, 15 Mo. 399; Baker v. Brown, 10 

Mo. 396; 16 Mass. 473; 8 Pick. 342; 3 John. Ch. 425; 
13 John. 9; Story on Bills, § 220.) 

Two of the notes were assigned before maturity, and to 
these appellant charges in his answer that respondent, and 
not the company, procured the execution of the note by the 
appellant, and respondent did it with a knowledge of the 
fact that said road company could not recover on any debt 
due it. He further charges that respondent knew, at the time 
he received the notes, that said company could not recover 
on the same. He further charges that respondent received 
the notes to avoid, if possible, the defence of appellant and 
with knowledge of all the facts, and the same was done to 
evade the forfeiture of the assignor’s right to recover. 

The assignment of the notes to respondent under the cir- 
cumstances was a fraud on the obligor, and if respondent re- 
ceived the notes with knowledge of the fact that appellant 
had a good defence to them, he stood in the same condition 
that the obligee stood, and the fact of their being negotiable 
does not avail. (10 Mo. 399; Story on Bills, § 187, 184, 
194; 8 Wend. 437; 15 John. 270; 6 Tenn. 61.) 


Clough, for respondent. 


I. A forfeiture of the charter can only be plead by a cred- 
itor in a suit brought by the company itself. The statute on 
illegal banking, &c., referred to and relied upon by defendant, 
does not contemplate an entire forfeiture of the charter of a 
company, so as to impart notice to everybody, other than by 
the usual proceedings of “quo warranto,” but does authorize 
the statute to be plead in any particular case where the com- 
pany itself is the party litigant, which plea, when substan- 
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tiated, operates as a forfeiture only “pro hac vice.” (Chris- 
tian University v. Jordon, 29 Mo. 68.) 


DryDEN, Judge, delivered the opinion of the court. 


This was a suit by Mattoon, the endorsee of three negotia- 
ble promissory notes against McDaniel, the maker. The 
Parkville and Grand River Railroad Company, a corporation 
created under the laws of the State, was the payee of the 
notes, and endorsed them to the plaintiff, one after, and the 
other two before due. 

The defendant plead a special plea of fraud, but which 
he abandoned ; and, for a further defence to the action, he 
pleaded that before the endorsement of the notes the rail- 
road company, the endorser, had received and paid out, in 
this State, as well bank notes under the denomination of five 
dollars, as also the notes of non specie-paying banks, contrary 
to the provisions of the 4th and 5dth sections of the law of 
1855 concerning illegal currency ; and averring notice to 
the plaintiff of these violations of the law, and of the defend- 
ant’s purpose to rely upon them for his defence at the time 
the plaintiff accepted the endorsements. The court, on mo- 
tion of the plaintiff, struck out the answer and rendered 
judgment for the plaintiff for the amount of the notes, and 
the defendant appealed to this court. 

Negotiable promissory notes are on the same footing as 
inland bills of exchange, and the same rules of law govern 
the rights and liabilities of the parties to the security in the 
one case as in the other. When the endorsee of such note 
takes it past due, or if before due with notice, he takes it 
subject to all equities that attached to it in the hands of the 
payee. These equities, however, are such only as are con- 
nected with the note itself, and not such as grow out of dis- 
tinct and independent transactions. (Gullett v. Hoy & Or- 
ton, 15 Mo. 399; 10 Barn. & Cress. 558 ; 10 Mes. & Welsby, 
696; Story on Bills of Ex. § 220.) 

While it may be conceded that in an action, in the name 
of the payee, on these notes, the defence here sought to be 
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set up could have been sustained, yet the matter of the de- 
fence having no connexion with the notes, or with the trans- 
action out of which they grew, is not available as against the 
plaintiff, the endorsee. 

It is unnecessary to give an opinion, and we therefore give 
none, upon the question raised as to whether the defence 
given by the “illegal currency” act can, in any case, be 
made to an action by any assignee of the offending corpora- 
tion, or whether the defence is not limited to actions by such 
corporation. 

No error was committed in striking out the answer, and 
the judgment of the Circuit Court will be affirmed. The 
other judges concur. 


JANE Bowman, Guarpian, &c., Respondent, v. Luxe P. 
Stites et al., Appellants. 


Witness—Guardian and Ward.—The ward is a competent witness for the 
guardian, to prove an indebtedness due to the latter on account of the es- 
tate of the ward in his hands. The ward is not a party to the action, nor 
is the suit prosecuted for his immediate benefit. 

Practice—Exceptions.—The exceptions taken at the trial must be so preserved 
upon the record that the appellate court may see that the objections were 
presented to the inferior court. 

Practice—Pleading—Admissions.—It is too late to urge in the appellate court, 
after the parties have gone to trial upon the pleadings as presenting issues, 
that the matters were not in issue, but were admitted by the pleadings. 


Appeal from Weston Common Pleas. 


The petition charged, that on or about the 10th day of 
July, 1854, Luke P. Stiles, one of the defendants, being ad- 
ministrator of Samuel Bowman, deceased, had in his hands 
as such administrator the sum of $1839.50, which it became 
his duty, as such administrator, to pay to plaintiff as guar- 
dian, &c.; that said Stiles was at the time a member 
of the firm of Stiles, Burns & Brothers; that while said 
money was in his hands, at the time aforesaid, the said de- 
10—voL. XXXIV. 
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fendant’s partners, Stiles, Burns & Brothers, agreed to 
keep and use said money, and to pay the same to plaintiff, 
with interest thereon, whenever thereafter requested ; that 
in pursuance of said agreement the said defendants received 
said money, and thereby became liable and indebted to plain- 
tiff in the said sum of $1839.50, with interest thereon from 
said 10th day of July, 1854. The petition admitted pay- 
ment on said account of the sum of $548.89, on the 29th 
day of May, 1856. 

To this petition the defendants, Lewis, James N., Daniel 
D. and Calvin F. Burnes answered. Stiles made no defence. 

The answer traversed the indebtedness of Stiles as adminis- 
trator ; denied that they, or either of them, or any other 
person authorized by them, agreed to and with plaintiff to 
take and use the money, or that they promised to pay plain- 
tiff; admitted that defendant Stiles was administrator of 
said estate, but claimed that if anything did come into his 
hands as administrator, it became his effects, and he had a 
right to make such disposition thereof as he saw proper, 
and if plaintiff’s wards are injured thereby, they had their 
recourse on the bond of said Stiles as administrator. 

They further state that at the time, as plaintiff alleges, 
that said money went into the hands of said Stiles, plain- 
tiff had no right to demand the same, for the reason that 
the estate of said Samuel Bowman had not been settled, 
and no order of distribution had been made by the Probate 
Court of Platte County, nor had there been a final settlement 
of said estate. For further answer, defendants pleaded pay- 
ment, and a set-off of the sum of $1910.23 ; and filed there- 
with a bill of items making up the amount of said set-off. 

The plaintiff replied to the defendants’ set-off, as follows : 
‘¢ she states that she denies that she owes to and is indebted 
to defendants in the sum of $1910.23, as is by them set forth 
in said answer, or that she is indebted to them in any part 
thereof, or in any amount whatever. She denies that she 
owes to defendants the said amount exhibited in said answer, 
or any part thereof. She denies that defendants have any 
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right to recover judgment against her as prayed in said an- 
swer, or any judgment whatever.” 

Afterwards, the case was referred to a referee, who was 
required to report at the next term of the court. The order 
of reference did not direct the referee what to do, or what 
to report; but was a general order that the case be referred 
to him, and that he should report at the next term of the 
court. In August, 1859, the referee filed his report setting 
out all of the evidence taken in the cause, with a report of 
his finding and judgment. 


The defendants then filed their exceptions to the report and 
finding of the referee in the cause. At the hearing the plain- 
tiff proved the statements and admissions of the defendant 
Stiles. The defendants then introduced evidence to prove 
their set-off filed, and also that the partnership between de- 
fendants was dissolved in the month of December, 1855. 
They exhibited a copy of the account with said Stiles as ad- 
ministrator, also records of Probate Court to show that Stiles 
was administrator and that the estate was not settled. 


The plaintiff, as part of her rebutting evidence, introduced 
Edward H. Bowman and John M. Bowman, two of the in- 
fants for whom the suit is brought. They were objected to 
as incompetent; the objection was overruled and the defend- 
ants excepted. The court overruled the exceptions filed to 
report of the referee, and rendered judgment thereon, to 
which defendants excepted. The defendants filed their 
several motions for a new trial and in arrest of judgment, 
which being overruled, they appealed. 


Merryman and Vories, for appellants. 


I. This suit, if it could be maintained against these de- 
fendants at all, it should have been brought in the name of 
the infants, who were wards of the plaintiff by their guar- 
dian, and not in the name of plaintiff. The money or other 
effects belonging to the wards did not vest in plaintiff, but 
the wards could follow it into whatever it might be invested, 
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and claim the securities taken; wherefore, the judgment 
should have been arrested. (2 Kent. 240.) 

II. 1f it should be thought that the suit could be main- 
tained in the present form, yet the wards would surely have 
the right to claim the judgment when recovered; and if they 
should arrive at full age before the suit was determined, they 
could claim the judgment in preference to, and in defiance 
to any right that plaintiff might have thereto; wherefore, the 
suit was brought for the direct benefit of the wards, and the 
referee, therefore, erred in permiting two of the wards to be 
examined as witnesses, when they were objected to by de- 
fendants. 

III. The defendants in their answer pleaded a set-off, and 
filed a bill of particulars, to which the plaintiff replied nihil 
debet, and failed to deny any of the items charged in the bill 
of particulars, which in law was an admission of the whole 
amount of the set-off pleaded ; yet the referee rejected the 
whole set-off (when we had also offered evidence to prove 
the account) without giving any reason therefor whatever ; 
wherefore, the judgment must be reversed. (R. C. 1855, p. 
1238, § 48; Sappington v. Jeffries, 15 Mo. 630; Engler v. 
Bates, 19 Mo. 545; Van Sanford on Pleading, 344, 354.) 

IV. The referee admitted in evidence (against the objec- 
tions of defendants) the statements made by Stiles, one of 
the defendants, which statements were made in the spring of 
the year 1856, where the evidence shows, and the referee 
finds in his finding, that the partnership between Stiles and 
the other defendants was dissolved in December, 1855. This 
evidence was clearly illegal. (Pope & West v. Risley, 23 
Mo. 185.) 

V. Stiles could not, without the consent of the other mem- 
bers of the firm, subject the firm to an action for money, 
which he held in his individual capacity as trustee for anoth- 
er, by applying it to the use of the firm. (Jacques v. May- 
nard, 6 Cow. 497; Hutchinson v. Smith, 7 Paige, 33; 21 
Wend. 366.) 

VI. The records of the Probate Court, read in evidence by 
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plaintiff, were improperly admitted, as they had no tendency 
to show the amount of money in Stiles’ hands at the time 
that the pretended loan should have taken place, and was 
therefore only calculated to mislead. 


Gardenhire and Ryland & Son, for respondent. 


I. Stile’s declarations were admissible. A joint interest 
was proved by other testimony. The dissolution of the part- 
nership could not sever it ; besides, Stiles being a party to 
the suit, was a competent witness for respondent. (2 R. C. 
1855, p. 1577, § 3; 19 Mo. 549.) If entitled to Stile’s oath, 
respondent was certainly entitled to his admissions, if willing 
to risk them without oath. 

A co-defendant, his interest was necessarily adverse to 
that of the plaintiff, and the presumption is, all his state- 
ments were as favorable to himself and his co-defendants as 
the truth would allow. 

II. The testimony of the wards was admissible. No per- 
son offered as a witness shall be excluded by reason of his 
interest in the event of the action. (R. C. 1855, p. 1576, 
§1.) The distributee of a solvent estate is a competent wit- 
ness for the estate. (20 Mo. 17.) Respondent might have 
maintained the action without alleging her guardianship. 
It was surplusage. (9 Mo. 878; 8 Mo. 216; 9 Mo. 540; 23 
Mo. 181; 27 Mo. 510.) 

III. The report of the referee must be received in the 
same manner as if the cause had been tried by the court 
and the court had made a finding of the facts. (24 Mo. 552.) 
It musi stand, then, as a finding of the court, or the verdict 
ofajury. Ifthe facts found support the judgment, it must 
stand. See Orth v. Dorschlein, 32 Mo. 366, where the merits 
of the action, as in this case, are so plainly with the plaintiff, 
this court will not reverse, unless it appear that error has 
been committed by the court below materially affecting the 
merits of the action. 

IV. As to the admissibility of Stiles’ declarations, see 
Gardner et al. v. Fowsey, 3 Litt. Rep. 425; Bound v. La- 
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throp, 4 Comst. 338 ; 15 Johns. 409; Walden v. Sherbume, 2 
Wash. 66; Corp v. Robinson, 390; Adams v. Brownson, 
1 Tyler, 452; Williams v. Hodgson, 2 Har. & Johns. 474- 
477; Chapin v. Coleman, 11 Pick. 133. It is not because 
they are parties to the record that the confessions of one 
partner are received against the other to charge him with 
liability, but because of the unity of their interests. (Boyce 
v. Walton, 3 J. J. Mar. 498-500.) 





Bates, Judge, delivered the opinion of the court. 


1. The wards of the plaintiff were competent witnesses. 
The action was not prosecuted for their immediate benefit. 
They could not control the suit or the judgment. If the 
plaintiff recovered, she would receive the sum recovered to 
be administered by her as part of the estate of the wards ; 
but the wards had no right to that particular sum as their 
own absolute property. 

2. The objection to the evidence of statements made by 
Stiles after the dissolution of his partnership with Burns & 
Brothers, is not so preserved in the record as to enable us to 
know that the objection urged in this court was made in the 
court below. (Clark v. Conway, 23 Mo. 438, and other cases.) 

In fact, from an examination of the record, it does not ap- 
pear that at the time the evidence of Stile’s statements was 
given, any evidence had been given at all of the dissolution 
of the co-partnership. 

8. The point that the set-off pleaded by the defendants 
was admitted by the pleading of the plaintiff, comes too late 
in this court. No such point was made in any manner in 
the lower court, and consequently no decision made thereon. 
CR. C. p. 1800, § 33.) 

The defendants treated the plaintiff’s denial as putting in 
issue their claim to a set-off, and offered evidence in support 
of it. 

No material error appears in the record, and the judg- 
ment is plainly for the right party. Judgment affirmed. 
. Judges Bay and Dryden concur. 
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Rivey Kinman, Plaintiff in Error, v. Bens. W. CANNEFAX, 
Defendant in Error. 


Note—Evidence.—Where there have been mutual accounts between parties, 
the giving of a note by one to the other is prima facie evidence of a settle- 
ment of accounts between them. 

Practice—Instructions.—An instruction must not determine an issue of fact. 

Pleading—Admission—An answer to a petition upon a lost note, denying 
the execution of any such note as described, but stating that the defendant 
executed a note which by its description is the same as described in the 
petition, with an additional description, thereby admits the execution of 
the note sued upon. 


Error to Circuit Court. 





Bates, Judge, delivered the opinion of the court. 


This is a suit upon a lost note of the defendant to the 
plaintiff. The defendant did not put in issue the execution 
of the note, but averred that he did not make any such note 
as that described in the petition, but that he did execute 
a note to plaintiff which by its description is the same de- 
scribed in the petition, with the additional description that 
it was made payable at a certain place, and contained a stip- 
ulation that the plaintiff was not to trade it off, and if he did 
so the note was to be forfeited entirely. The defendant also 
averred that the note had been traded off to a third person, 
who was then the owner of it. The defendant also pleaded 
certain claims against the plaintiff as a set-off. 

The case was tried before a jury, and instructions given 
for the defendant, and the plaintiff took a nonsuit, and judg- 
ment was entered that he take nothing by his suit. No judg- 
ment was entered as to the set-off pleaded by the defendant. 

As to the set-off, the plaintiff had replied that it did not 
accrue within five years. At the trial, the defendant gave 
some evidence tending to prove the set-off, which also tended 
to prove that it accrued more than five years before it was 
set up against the plaintiff. 


The court instructed the jury as follows: 
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1. “ Plaintiff having replied, the statute of limitations to 
defendant’s set-offs, and having failed to sustain his said plea, 
the several set-offs in defendant’s answer stand admitted by 
the pleadings.”’ ° 

2. “That the execution and contents of the note not be- 
ing admitted by the pleadings, and being sued on as a lost 
or destroyed instrument, it devolves on the plaintiff to prove 
both the execution and contents of said note as stated in the 
petition.” 

3. “If the jury believe from the evidence that defendant 
paid any amount of money for the individual use of Riley 
Kinman, which the said Kinman has not accounted for to 
defendant, they will find said amount by way of set-off.” 

I do not know that I comprehend fully what was intended 
by the first of these instructions, but it was at any rate erro- 
neous in determining the issue of facts made by the set-off 
and the plaintiff’s reply to it. 

The second instruction is erroneous in deciding that the 
execution of the note sued on was not admitted by the 
answer. 

The third is erroneous in leaving out of view the statute 
of limitations pleaded by the plaintiff. 

The plaintiff asked six instruetions, which were refused. 
Some of them were properly refused, and others might well 
have been given. 

Where there have been mutual accounts between two per- 
sons, the giving of a note by one to the other is prima facie 
evidence of a settlement of accounts between them. 

Judgment reversed and cause remanded. Judges Bay 
and Dryden concur. 


——_+e 00; — 


Aaron P. Aspott, Respondent, v. Davin S. Dunivin, Ap- 
pellant. 


Specific Performance—Mistake.—In a suit for the specific performance of a 
contract for the sale of land, a mistake in the description may be pleaded 
and proved by either party. 
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1280, § 12.) 





Practice—Judgment.—Upon a judgment by default, the relief granted by the 


judgment must accord with that prayed in the petition. (R. C. 1856, p. 


Appeal from Phelps Circuit Court. 


Bates, Judge, delivered the opinion of the court. 


This was a suit for the specific performance of an obliga- 
tion for the conveyance of land. The petition described the 
land as “ the southwest half of the south-east quarter of sec- 
tion No. 7, in township No. 37 north, of range 7 west, con- 
taining forty acres.” The judgment passed the title to “ the 
south half of the southeast quarter of section number seven, 
township number thirty-seven north, of range seven west, 
containing forty acres. The judgment is not in accordance 


with the petition. This is an equitable proceeding, in which 
a mistake in the description may be pleaded and proved by 


either party. 


Judgment reversed and cause remanded, with leave to 
both parties to file amended pleadings. Judges Bay and Dry- 


den concur. 


DANI, Plaintiff in Error. 





James C. KevILt e¢ al., Defendants in Error, v. Joun Sot- 


Error to Kansas City Common Pleas Court. 


This was an action by the plaintiffs, as auctioneers, against 
defendant, on an account for seven dollars, the price of an 


iron safe bid off by defendant at the sale. After sale and de- 
livery to defendant, plaintiffs unlocked and opened the safe 
and took therefrom an account book and some Kansas City 
warrants, to which defendant objected, and thereupon re- 


for the price bid by defendant. 


Bouton, for plaintiff in error. 








fused to keep the safe or to pay for it, upon the ground that 
he did not get what he purchased ; whereupon plaintiffs sued 
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Bates, Judge, delivered the opinion of the court. 


We find no such error in this case as materially affects 
the merits of the action ; the judgment will therefore be 
affirmed. The other judges concur. 


—~+2 @¢e+———_ 


Wituam J. Gavit, Defendant in Error, v. JOHN SoLDANI, 
Plaintiff in Error. 


Practice—Pleading—Mechanic’s Lien.—In a suit to enforce a mechanic’s lien 
under the statute, the petition must set forth the facts which show that the 
plaintiff has a lien and the right to enforce it. It must aver the filing of 
an account in the proper office, and the date of that filing ; and if such aver- 
ment be omitted, the petition is fatally defective upon motion in arrest of 
judgment. 


Error to Kansas City Common Pleas Court. 
H. B. Bouton, for plaintiff in error. 


I. Defendant’s motion in arrest should have been sustain- 
ed; the petition does allege a cause of action. (R. C. 1855, 
p- 1065, Mechanic’s Lien, § 1 & 6; Briggs et al. v. Worrel 
& Fields, 33 Mo. 157 ; Heltzell v. Langford et al., 33 Mo. 396.) 

II. The court erred in causing an inquiry of damages to 
be made at the same term in which the interlocutory judg- 
ment was rendered. (R. C. 1855, p. 1280, § 10; Hopkins 
v. McGee, 33 Mo. 312.) 


Bates, Judge, delivered the opinion of the court. 


This was a suit to recover the value of work and labor per- 
formed, and material furnished, by plaintiff for defendant, in 
the construction of a dwelling-house for the defendant, and 
to enforce his lien upon the said premises. 

Plaintiff was the contractor, and the suit is brought under 
the general law relating to mechanics’ liens. Process was 
duly served upon the defendant, but failing to answer judg- 
ment was taken against him; whereupon he filed his motion 
in arrest of judgment, upon the ground that the petition did 
not state facts sufficient to constitute a cause of action; 
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which motion was overruled, and the cause is now brought 
here by writ of error. 

The plaintiff in error complains of certain irregularities in 
the form of the judgment, but no point was made or excep- 
tion taken, in reference to them, in the court below, and they 
therefore will not be considered here. The court, however, 
should have sustained the motion in arrest, for the petition 
is radically defective. 

The act provides that the petition, among other things, 
shall allege the facts necessary for securing a lien under the 
act. To entitle a contractor to such a lien, he is required 
by the court to file with the clerk of the Circuit Court of the 
county in which the building, erection or other improvement 
to be charged with the lien is situated, and within ninety 
days after the materials shall have been furnished or the la- 
bor performed, a just and true account of his demand, after 
allowing all credits. 

It is not averred in the petition that he filed any account 
whatever. The averment in the petition is, that within nine- 
ty days after the work was done, and materials furnished, he 
filed in the recorder’s office of Jackson county his mechan- 
ic’s lien. In Heltzell v. Langford, 83 Mo. 396, we held that 
it was not only necessary that the petition should aver the 
filing of the account in the proper office, but also the time 
when filed, the time of filing being a material issuable fact. 

The other judges concurring, the judgment is reversed 
and the cause remanded, with leave to the plaintiff to amend 
his petition. 

——_+e80e,—— 


JeptHa SHousk, Defendant in Error, v. Mumrorp BaILey 
et al., Plaintiffs in Error. 


Execution—Practice.—An execution was issued and levied upon real estate, 
but the property was not sold at the return term of the writ. At the sec- 
ond term after the return term, the real estate was sold by the officer and 
purchased by a junior judgment creditor. After the sale, the plaintiff 
moved the court to set aside the sale and return the money paid to the pur- 

chaser, which motion was sustained. Held, that the court erred in so doing. 
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Error to Kansas City Common Pleas Court. 


Hovey, for plaintiffs in error. 


I. That Shouse was bound to take notice of the regular 
advertisement made by the marshal under said execution. 
That if he did not wish a sale, it was his duty to so order 
the marshal not to sell. He cannot thus take advantage of 
his own laches, especially as against a junior judgment 
creditor. 


II. That the levy being made before the return day, the 
sale was legal and regular at the time of the sale. (R. C. 
1855, p. 748, § 54; 12 Mo. 863-4; 2 Tucker’s Com. 370.) 


Welch, for defendant in error. 


I. The execution issued against Bailey was made return- 
able to the November term, 1861, but no sale took place 
under the same till the November term, 1862, which was the 
third term, and after the execution, by its own terms, had 
ceased to have any force. The court, therefore, did not err 
in sustaining the motion to set aside the sale made under 
such execution. 





II. The execution having become /unctus officio, and the 
sale being void, either party had the right to have the sale 
set aside. 


III. There should have been a venditioni exponus to have 
made such sale valid. 


Bates, Judge, delivered the opinion of the court. 


On the 22d day of May, 1861, an execution on a judg- 
ment in favor of the plaintiff Shouse, and against the de- 
fendant Bailey, was issued by the clerk of the Kansas City 
Court of Common Pleas to the marshal of that court. The 
execution was returnable to the November term, 1861. The 
marshal, on the 23d day of May, 1861, levied the execution 
upon real estate. The record does not show why the sale 
was not made at the November term, 1861. (We suppose, 
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that from the disturbed condition of the country, that term 
of the court was not held, but the record does not show such 
to be the fact.) At the May term, 1862, the marshal adver- 
tised the land for sale, but did not sell because the court ad- 
journed so that he could not sell during the session of the 
court. At the November term, 1862, the marshal again ad- 
vertised, and sold the land on the 25th day of November, 
1862, and at that sale, Simms, who was a junior judgment 
creditor of Bailey, bought the land. On the next day, No- 
vember 26, 1862, the plaintiff Shouse moved the court to set 
aside the sale and “return the purchase money to the purchas- 
er.” The grounds upon which the motion was made, were 
that he, Shouse, had not instructed the marshal to sell; “ that 
no order of court had been made authorizing said sale ; that 
said execution having become /unctus officio, the same did 
not authorize said sale by said marshal, and said sale is 
therefore void and of no effect; and that, under said sale, 
said property did not bring one-tenth of its value.” 


The court sustained the motion and set aside the sale. 
The court erred in so doing. If the sale was, as alleged, 
void and of no effect, the order setting it aside was a mere 
absurdity, and itself ineffective to benefit the plaintiff in any 
way, who could not be injured by a void sale; while the or- 
der might injure the defendant in the execution, who was 
thereby deprived of a credit for the amount paid by the 
purchaser. On the other hand, if the sale was valid, the 
purchaser had, by it, acquired rights which could not be di- 
vested in that summary way, because of any of the matter 
stated in the plaintiff’s motion ; therefore, without giving any 
Opinion as to the effect of the sale, the judgment will be re- 
versed and the cause remanded to the lower court, where 
the motion to set aside the sale will be overruled. Judges 
Bay and Dryden concur. 


} 
' 
h 
i 
} 
i 
{ 
iy 
| 
if 








JEFFERSON CITY. 





Guinotte v. Chouteau et al. 





JosEePH GuINoTTE, Respondent, v. B. F. Cuouteau et al., Ap- 
pellants. 





Evidence—C t—Damages.—In a suit upon the covenants of a deed upon a 
failure of title to part of the lands conveyed, a memorandum made by the 
grantors in the deed, showing the different tracts conveyed and the price 
per acre at which the lands were sold, which memorandum was by the de- 
fendants handed to the conveyancer as showing the lands sold and the con- 
sideration paid per acre therefor, is properly admitted in evidence, to show 
the damage sustained by the grantee. 


Appeal from Kansas Court of Common Pleas. 


This was a suit upon the covenants of a deed made by the 
defendants to the plaintiff. The deed described seven tracts 
of land containing in gross 663 js acres, and the considera- 
tion set forth was the gross sum of $8,289.75. There were 
two counts to the petition. The first set forth the covenants 
of the deed generally, and then alleged that the defendants 
had not title to sec. 81, T. 50 N., R. 33, containing 131 +44 
acres, in Kaw township, Jackson county, Mo., and for which 
the plaintiff had paid defendants at the rate of $12.50 per 
acre, amounting to $1,642.75, for which, with interest, judg- 
ment was prayed. 

The second count set forth the deed, and alleged that Pierre 
M. Chouteau, acting for himself and the other defendants, 
made certain representations as to the title to the lands 
which were untrue, and that the defendants had not kept 
their covenants by them made by their deed, &c. 

The defendants traversed the petition. 

At the trial it appeared that the defendants, as heirs of 
Francois and Edward T. Chouteau, by deed conveyed several 
tracts of land, including sec. 31, T. 50 N., R. 33 W., con- 
taining in the aggregate 663 ;5 acres, for the consideration 
of $8,289.75. It also appeared that Francois Chouteau, the 
ancestor of the defendants, had in his lifetime conveyed said 
section 31, and that defendants had no title to convey. 
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To show the consideration paid for this section 31, plaintiff 
offered in evidence a mem. made by Pierre M. Chouteau, 
acting for himself and the other defendants, and by him de- 
livered to the counsel who drew the deed of conveyance from 
defendants to the plaintiff, as follows: 


Lands sold Joseph Guinotte. 


S.W. qr. of sec. 33 T. No. 50 R. 33 160 
S.W. fractional qr. “ 31 * « % “ 3 131 
W. half S.W. qr. “27 « « 50 “ 38 CC. 80 
W. half N.W. qr. “27 ¢* « & “338 COC. 8 





Fractional qr. “a« « 6 “ 3 103 yo 

Rm. or. 08 S.W.ar. “ 27 * * § « $8 40 

S.E. qr. of N.W. qr. “ 27 “© “© 50.“ 33 40 

N.W. fractional qr. “ 383 “ “ 50 “ 33 B.F.C. 23} 53 2% 
688 Foo 

S. W. half “2@<« « & “ 3 157 34 

McDaniel Gregor’s farm, (B.H.) 142 7,4 
987 4's 
121 


$11,844 00 
493 50 
12 01 


$12,349 51 

On the back of which memorandum was the following en- 
dorsement : 

“ List of lands belonging to heirs of Francis Chouteau. 
Exhibit (a).”’ 

The defendants duly excepted to the admission of this evi- 
dence, but the court admitted it. 

It was proved that all of fractional section 31, except about 
ten acres, had fallen into the river Missouri, and this was all 
the testimony in the case. 

The court which tried the case found a verdict and gave 
judgment for the plaintiff as follows: 

“Now at this day come the parties aforesaid, by their at- 
torneys, and the cause being submitted to the court, from the 
evidence the court finds that the defendants are indebted to 
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to the plaintiff in the sum of two thousand three hundred 
and thirty-one 4 dollars. 

“It is therefore considered by the court that the plaintiff 
have and recover of said defendants the sum so found as afore- 
said, to wit: the sum of two thousand three hundred and 
thirty-one," dollars, with interest thereon at the rate of ten 
per cent. per annum, as well as his costs herein expended, 


and that execution issue therefor.” 


Thos. T. Gantt, for appellants. 


I. It was error for the court to give judgment for a sum 
of money and interest at ten per cent. thereon. 

There is no- foundation whatever in the record for a rate 
of interest different from six (6) per cent., and R. C. of 1855, 
p- 890, § 3, declares “all other judgments and orders for the 
payment of money shall bear six per cent. per annum until 
satisfaction,” &c. 

Il. The second error apparent on the record is the admis- 
sion against all of the defendants of a written memorandum 
made by one only of them, before the making of the deed 
containing the covenants sued on. 

The contract was an entire one, and there was no evidence 
under which the court was at liberty to apportion it. The 
plaintiff should have treated the contract as an entire thing, 
and either have offered to rescind it in toto, or have gone into 
evidence by which, if the defendants preferred that course, 
the court could have had the means of apportioning it. 

The deed is the only evidence of the contract, and there is 
certainly no legal presumption, or any presumption of fact, 
that all the land was of a uniform value. The allegation 
made on that point in the petition is flatly denied in the 
answer, and there is mo evidence to counterbalance this de- 
nial. I do not say no sufficient evidence; but no evidence 
at all. 

Yet the court plainly acted as if the contract was appor- 
tionable ; as if the land was of uniform value ; as if, in short, 
it plainly appeared to the triers of the fact (the court, in this 
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instance, a jury being waived) that the consideration for this 
fractional section 31 was $1,642.75. 

No such thing appeared, and no such thing could appear 
consistently with the testimony actually adduced by the 
plaintiff. (Cutter v. Powell, 6. T. R. 320; Chitty on Cont. 
569; see Rawle on Cov., ed. of 1852, p. 86; Morris v. 
Phelps, 5 Johns. 56.) 

But the court committed another error on this subject. It 
was shown that all but ten acres of the fractional section 31 
had fallen into the river, and had so fallen in prior to the 
sale to plaintiff. On the subject of value there was no evi- 
dence, except that all which remained of fractional section 
31 was ten acres, on a crumbling bank of the encroaching 
Missouri—less than one-twelfth of the land indicated by the 
surveys of the United States, according to which it was de- 
scribed. It will hardly answer this objection to say that the 
land, though covered five fathoms deep with water, still be- 
longs to the riparian owner; for, however this may be, the 
value to the individual owner is as effectually destroyed as 
if the fee had been divested; and we are talking of value 
and damages just now. 


Prewitt, Ryland § Son, for respondents. 


I. The cause having been tried by the court without a 
jury, and no exceptions saved except to the reading of the 
memorandum, this court will look into no other alleged 
errors. (27 Mo. 161, 163, 263, 264; Dozier v. Jerman, 30 
Mo. 216.) 

Defendants not having excepted to the construction of 
their deed, made by the court below, cannot now. (80 
Mo. 216; 8 Mo. 224, 656; Thompson v. Russel, 30 Mo. 498 ; 
Boyse v. Crickard, 31 Mo. 530; Devlin v. Clark, 31 Mo. 22.) 

II. It is not what the land was worth, but what it was sold 
for to plaintiff, with interest, that is the rule of damages. 
(23 Mo. 487.) 


11—VvoL. xxxIV. 
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The memorandum, with the testimony of Lucas, was com- 
petent to go to the jury, to show that this tract of land, of 
131,75 acres was sold at $12.50 per acre. In this way only 
can it be ascertained how each tract was valued at the sale. 
The true consideration may be inquired into and shown by 
parol. (See Henderson v. Henderson, 13 Mo. 151; Moore 
v. Shattuck, 4 N. H. 229; referred to in that case, and 10 
Mo. 483.) 


Bates, Judge, delivered the opinion of the court. 


No exception was taken to the giving of instructions for 
the plaintiff, and none were asked by the defendants. The 
bill of exceptions shows that the defendants moved the court 
“to set aside said judgment, and for a new trial of said cause, 
both of which motions were by the court overruled,” and de- 
fendants excepted. The motions were not incorporated in the 
bill of exceptions. It is impossible to know what was decided 
by the court below in overruling those motions. 

The objection made to the memorandum, furnished by one 
of the defendants to the conveyancer who drew the deed, 
was, that it was made before the execution and delivery of 
the deed, and tended to vary and contradict it, and furnished 
no true measure of damages. This objection was properly 
overruled. It being competent for the plaintiff to show what 
was the true consideration, it would be difficult to derive 
testimony more pertinent than such a memorandum. The 
objection that it was made by one only of the defendants 
comes too late in this court. 

The plaintiff having, in this court, remitted the excess of 
interest for which judgment was given, there remains no 
error in the record. Judgment affirmed. The other judges 
concur. 
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THe Norta Missourt RattroaD Company, Plaintiff in Error, 
v. R. H. Parks, ADMINISTRATOR OF JAMES GREEN, Defend- 
ant in Error. 


Practice — Writ of Error — Administration—A writ of error does not lie 
from the Circuit Court to the County Court, or court having probate juris- 
diction, with respect to matters exclusively of a probate character. The 
proper remedy is by an appeal taken in accordance with the statute. (R. 
C. 1855, p. 1295, § 2.)* 


Error to St. Charles Circuit Court. 


The North Missouri Railroad Company, plaintiff in error, 
presented a demand of five hundred dollars, in the Probate 
Court of St. Charles county, on the 11th day of October, 
1856, for allowance against the estate of James Green ; 
Robert H. Parks, defendant in error, being the adminis- 
trator. Afterwards, on the 8th day of December, 1856, 





* In Gamble, Adm’r, v. Hamilton, Adm’r, 7 Mo. 469, a writ of error from 
the St. Louis Common Pleas to the St. Louis Probate Court, was sued out, 
and the jurisdiction was sustained. But in Thompson v. Smith, 1 Mo. 404, 
it was held that a writ of error did lie from the Supreme to the County Court; 
and in Watson v. Dickerson, 3 Mo. 339, that a writ of error did not lie from 
the Circuit to the County Court. 
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notice on the said demand was waived in open court, and 
on the 21st day of March, 1857, the demand was allowed and 
ordered to be paid in the seventh class. 

On the 20th day of March, 1860, at the request of the 
defendant in error, a writ of error was issued from the 
Circuit Court of St. Charles county to the said Probate 
Court, in obedience to which the record of the cause in 
the said Probate Court was sent to the Circuit Court, and 
the case was heard at the September term of the Circuit 
Court, 1863, by the court sitting as a jury. On the trial of 
the cause, plaintiff in error moved the court to dismiss the 
writ of error, for the reason that it did not lie in a case of 
this nature; which motion was overruled by the court, and 
the overruling was excepted to by plaintiff in error. In the 
progress of the trial, the defendant in error introduced testi- 
mony showing that letters of administration were granted to 
Robert H. Parks on the 6th day of April, 1853; that due 
notice of the granting of said letters was given by publica- 
tion, and that the claim was barred. 

To all this it was objected by the plaintiff in error, that 
no testimony dehors the record of the Probate Court was 
admissible. The objection was overruled by the court, 
and the plaintiff in error excepted. The plaintiff in error 
below assigned for error, that the Probate Court allowed the 
claim of plaintiff in error against defendant in error after 
the expiration of three years from the date of the letters of 
administration granted on the estate of the said Green. 
The court, sitting as a jury, rendered a judgment in favor 
of defendant in error. Plaintiff in error thereupon filed his 
motion for a new trial, which being overruled by the court, 
he sued out his writ of error to the Supreme Court. 


Lewis and Alexander, for plaintiff in error. 


As will be seen by another paper, filed by plaintiff in error, 
in this cause, the first point made by plaintiff in error is the 
following : 

I. A writ of error does not lie from the Circuit Court to 
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the Probate Court. (2 R. C. 1295; Laws of 1859, pp. 29, 
30, § 6,7,17; 1 R. C. 535, § 15; 9 Mo. 117-120; 3 Gill. 
497 ; 2 Tidd’s Practice, 1134 ; 3 Mo. 339.) Writs of error 
had their origin in the Chancery Courts, but with reference 
to the law of the United States they are common law writs ; 
they were issued for the purpose of correcting errors of fact 
and errors of law. The writ of error which was issued in 
this cause, from the St. Charles Circuit Court to the St. 
Charles Probate Court, may be termed, under the practice, 
a writ of error generally; that is, a writ requiring the record 
of the Probate Court to be sent up to the Circuit Court. It 
is issued to correct an error inlaw. This writ, then, being 
a common law writ, we take the position that it does not lie 
to any court not having a common law jurisdiction, unless 
the statutes of our State have expressly otherwise provided. 
(R. C. 1855, p. 1295, § 2.) “Writs of error shall issue on 
demand, as a matter of right, on the final decision or judg- 
ment of the County Court from the Circuit Court, in term 
time or vacation, except in relation to probate matters, 
within ninety days from such judgment or decision.”” Thus, 
by this section of the statute, by express provision writs of 
error do not lie from Circuit Courts to County Courts in 
relation to probate matters. This is a probate case—a demand 
which has been allowed against an estate, the justice of which 
the defendant has never questioned. It would seem, from this 
section, that there ought to be no question as to the law; and 
the remedy in this case was by an appeal from the Probate 
Court; the statute especially provides for it. (R. C., p. 
535, sec. 15; Laws of 1859, p. 29.) Nowhere in the statutes 
can it be found that a writ of error lies to a Probate Court, 
for the reason that a remedy has already been provided by 
appeal. (See 3 Gill. 497; 2 Tidd’s Practice, 1134. ) 

II. A writ of error goes to the record. The Circuit Court 
erred in admitting any testimony, and in considering matters 
dehors the record of the Probate Court. The evidence be- 
fore the Probate Court should have been preserved by a bill 
of exceptions. (12 Mo. 602; 3 Mo. 341; 2 Tidd’s Prac- 
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tice, 1186; 7 How. Miss. Rep. 414-419; 24 Wend. 496; 
12 Ohio, 182-148; 11 Alabama, 732-740; 27 Mo. 280; 7 
Vermont, 89-91.) As stated above, the writ of error goes 
to the record. The plaintiffs in error below, in order to 
make out their case, found it necessary to introduce evidence 
dehors the record of the Probate Court, which, in obedience 
to the writ of error, had been sent up to the Circuit Court. 
None of the testimony in the Probate Court was preserved 
by a bill of exceptions. The authorities are uniform to the 
effect, that, in order to use testimony outside of the record 
above, it must be preserved by a bill of exceptions below. 

III. It does not appear from the record in the Probate 
Court, or from the assignment of errors by plaintiff in error 
below, that any error was committed by said court. (9 Mo. 
229; 8 Mo. 169; Steph. Plead’g, 117-119.) 

Writs of error are issued for the purpose of correcting 
errors which appear on the face of the record of the court 
to which they are directed. (Steph. Plead’g, 117-119.) If 
upon an examination of the record of the lower court, no 
error appears to have been committed, then no error has 
been committed. By referring to the assignment of errors, 
it will be seen that he assigns for error the fact that the Pro- 
bate Court allowed the claim of plaintiff in error after three 
years from the date of the granting of the letters of admin- 
istration had expired. Now this court in 8 Mo. 169, and 9 
Mo. 229, has expressly decided that such an assignment as 
the above is bad, and hold that the party should state that 
more than three years had expired since the demand ac- 
crued. There are many instances where demands have not 
become due until some time after the death of the party 
against whose estate the demand is presented. 

IV. Notice of the presentment of the demand in question 
having been waived by the administrator, and he having failed 
to plead the statute of limitations in the Probate Court, no 
error was committed by said court in rendering judgment 
against him. (16 Mass. 429; 9 Mo. 266; 13 Mass. 201; 
16 Mass. 172; 15 Mass. 6.) 
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For the sake of argument, suppose that it appeared from 
the record of the Probate Court that this claim was actually 
barred by the statute of limitations, but that the administra- 
tor Parks had failed to plead it; even then we contend 
that he cannot take advantage of that fact now. 


Orrick, for defendant in error. 


I. A writ of error from the Circuit Court to the County 
Court, in probate matters, is a proper and legitimate pro- 
ceeding. The exception in the statute is intended to qualify 
the issuing of the writ, in probate cases only, as to the time 
limited, and not as to the general authority to issue it. The 
general object of the section is to limit the time to ninety 
days. The exception merely takes out of that limitation 
such writs as belong to probate matters, and as to them 
leaves the time unlimited. (R. C. 55, p. 1295, § 2.) 

The writ of error is a common law writ, and requires no 
special statute in this State to give it vitality ; it is a neces- 
sary incident to the relation of a superior court to an inferior 
and subordinate one, provided only that they both be courts 
of record. (Mo. State Constitution ; R. C. 1855, p. 77, § 8; 
Rankin v. Perry, 5 Mo. 501; Gamble v. Hamilton, 7 Mo. 
469-471; Evans v. Adams, 3 Green, 373; Smith v. Pratt, 
13 Ohio, 548; Allen v. The Mayor, &c., 9 Geo. 286; Green 
v. Whiting, 1 Smedes & M. 579; Lynes v. The State, 5 
Port. 236; Lansford v. Richardson, 5 Ala. 618; Bank of U. 
S. v. Patton, 5 How. Miss. 200.) 

II. As to the admissibility of the evidence introduced by 
defendant in error, it does not appear, from the bill of excep- 
tions what were the grounds of objections raised by plaintiff 
in error, and this court, therefore, will not review them. 
(Krippen v. Bechtner, 32 Mo. 255; Weston & P. R.R. Co. 
v. Cox, 32 Mo. 456.) 

III. The forms of entry in the County Court do not ad- 
mit the conclusion that the defendant in error failed to plead 
the three years statute in the County Court; nor would it 
avail the plaintiff in error if he had so failed; it is not a 
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statute of personal privilege, like the ordinary statutes of 
limitation ; it operates an absolute bar to the demand ; its 
effect cannot be destroyed by the administrator’s neglect or 
failure to plead it. CR. C. 1855, p. 151, § 1; Wiggins v. 
Lovering’s Adm’r, 9 Mo. 259-262.) 


Bay, Judge, delivered the opinion of the court. 


The only question of importance presented by the record 
in the case, is, whether a writ of error lies from the Circuit 
Court to the County or Probate Court, with respect to mat- 
ters exclusively of a probate character. 

Tidd, in his work on Practice, defines a writ of error to be 
an original writ issuing out of Chancery, and which lies 
where a party is aggrieved by any error in the foundation 
preceding judgment, or execution of a suit in a court of 
record, and is in the nature of a commission to the judges 
of the same, or a superior court, by which they are author- 
ized to examine the record upon which judgment was given, 
and on such examination to affirm or reverse the same, ac- 
cording to law. In England it was extensively employed, 
and issued as a matter of right from a superior to an inferior 
tribunal, provided such inferior tribunal was a court of 
record exercising common law jurisdiction. In this coun- 
try its use has been more limited, from the fact that a party, 
aggrieved by the judgment or decision of an inferior court, 
has, in most cases, a statutory remedy, in the nature of an 
appeal. 

It is also well settled by authority, in this country, that in 
the absence of any statutory permission, the writ will not lie 
to a court vested with special jurisdiction, and which does 
not proceed according to the forms of the common law. (3 
Gill. 497 ; 4 Mass. 171; 11 Mass. 507.) 

Neither the County or Probate Courts of this State possess 
common law jurisdiction, though declared by statute to be 
courts of record. They are courts of special jurisdiction, 
with powers defined and limited by statute. It is clear, then, 
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that a writ of error does not lie to them, unless authorized 
by statute. 

It is insisted by the defendant in error that the power to 
issue the writ is given by the second section of the fourteenth 
article of the “ Act regulating practice and proceedings in 
civil cases.” (R.C. 1855, p, 1295.) The section reads as fol- 
lows: ** Writs of error shall issue on demand, as a matter of 
right, on the final decision or judgment of the County Court 
from the Circuit Court, in term time or vacation, except 
in relation to probate matters, within ninety days from such 
judgment or decision.” 

It is contended by counsel that the exception found in the 
statute was designed to qualify the issuing of the writ only 
as to the time limited, and not as to the general authority to 
issue it; and that, therefore, in probate matters, he is en- 
titled to the writ at any time within three years from the 
rendition of the judgment, as provided by the succeeding 
section. Weare free to admit that the section is ambiguous, 
and may possibly admit of either construction; but we are 
clearly of the opinion that the Legislature intended that the 
exception should apply to the writ itself, for the whole policy 
of our law regulating the administration of estates, is, to 
wind up estates at the earliest practicable period; hence, it 
is provided, (with a saving clause as to infants, persons of 
unsound mind, &c.,) that all demands against an estate not 
exhibited for allowance within three years after the granting 
of letters, shall be forever barred. It is further provided, 
that no executor or administrator shall be compelled to pay 
legacies, or make distribution, within three years after the 
date of his letters, unless ordered to do so by the court, until 
bond and security be given by the legatece or distributee to 
refund his due proportion of any debt, which may afterwards 
be established against the estate, and the costs attending the 
recovery thereof. 

No provision can be found which authorizes or requires 
the taking of such refunding bonds after the expiration of 
the three years. While it is true that the Legislature have 
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made no limit as to the time within which an estate shall be 
settled, it is manifest that they deemed the three years a 
sufficient time in ordinary cases. Butif a claimant is en- 
titled to a writ of error at any time within three years after 
the rejection of his claim, he may keep the estate open and 
unsettled for that period of time, for he may delay exhibiting 
his claim until just before the expiration of the time within 
which he is required to exhibit it, thus depriving heirs of 
any benefit of the estate for a protracted period. 

Another reason which can be forcibly urged in behalf of 
the view we have here taken, is, that the law makes ample 
provision for the correction of any error that the Probate 
Court may commit. The party aggrieved is entitled to an 
appeal, if taken during the term at which the decision com- 
plained of is made. Upon the granting of an appeal, and 
filing the transcript in the office of the clerk of the Circuit 
Court, such court becomes possessed of the cause, and is re- 
quired to hear, try and determine the same anew, without 
regarding any error, defect, or other imperfection in the pro- 
ceedings of the inferior court. The Circuit Court is not 
regarded as a revisory court, but tries the cause as though it 
originated in the Circuit Court. But if a party is entitled 
to bring his case up by writ of error, and does so, then there 
can be no trial de novo, for the writ goes to the record, and 
the Circuit Court is precluded from going outside of the 
record to find error. 

But if the respondent is correct in the supposition that he 
was entitled to his writ of error, we do not see how it could 
avail him in the case at bar, for the evidence given in the 
Probate Court is not preserved by bill of exceptions. The 
motion filed in the Circuit Court to dismiss the writ should 
have been sustained. 

Judgment reversed and cause remanded, with instructions 
to the court below to dismiss the writ of error; Judge Bates 
and Judge Dryden concurring. 
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JaMES MILLER, Defendant in Error, v. Joan Durr, WILLIAM 
Osborn, and E. B. Tatcort, Plaintiffs in Error. 


Practice—Pleading.—A petition alleging the delivery of railroad ties at a 
railroad, and that the defendants, who were contractors for building the 
road, received said ties, and converted them to their own use in the con- 


struction of the road, sufficiently sets forth a contract binding upon the de- 
fendants. 


Practice—Evidence—Objections.—The ground of objection to the admissibility 
of evidence must be stated in the bill of exceptions. 


Error to Macon Circuit Court. 


The defendant in error filed the following petition in the 
Macon Circuit Court: 

Plaintiff states that heretofore, to wit, on or about the 1st 
day of September, 1858, at the county aforesaid, the defend- 
ants were partners, under the name and style of John Duff 
& Co., and were then and there doing business under the 
name and style aforesaid, in the grading, bridging and lay- 
ing the ties and rails of a railroad from the city of Hannibal 
to the city of St. Joseph, in the State of Missouri. 

Plaintiff further states, that on the day last aforesaid, with- 
out sixty feet, and within two hundred from the bed or track 
of said railroad, and about one-half mile west of a place 
thereon, then and there being called Stockton, he, the said 
plaintiff, then and there delivered, and the said defendants 
then and there received, and appropriated to their own use, 
in the construction of said railroad, seven hundred and 
nineteen railroad ties, each of the length of eight feet, hewn 
on two sides, six inches thick, and facing seven inches, then 
and there worth thirty cents each, amounting to the sum of 
$215.70. And so the plaintiff says, that said defendants, by 
virtue of their implied contract with said plaintiff, in manner 
and form aforesaid, became, were and are liable to pay the 
plaintiff the value of said ties, so received, taken and appro- 
priated, as aforesaid, which the said plaintiff avers then and 
there to have been worth the said sum of $215.70, for which 
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he asks judgment. Defendants, by their answer, traversed 
the delivery of the ties by the plaintiff as charged, and stated 
that prior to the Ist day of July, 1858, some ties were de- 
livered to them near Stockton, on said railroad, on a contract 
between them and one Dexter Legate; that said ties were 
estimated as the ties of said Legate, and the same were paid 
for to him. 

At the trial the plaintiff adduced evidence tending to prove 
that he had got out some ties and had hauled them up to the 
railroad near Stockton, and piled them up there, and after- 
wards some of the same ties were seen in the track. The 
witnesses did not know how they got there, or who put them 
there. There was no number identified in the track, nor was 
any evidence adduced as to the value of the ties. 

The defendants proved by Dexter Legate, and the depo- 
sition of the late Colonel Peabody and H. F. Stock, that said 
Dexter Legate was a sub-contracter to deliver ties to John 
Duff & Co. ; that he had made a contract with the plaintiff 
to deliver five thousand ties to him, on the Hannibal and St. 
Joseph railroad, near Stockton, with the privilege of deliver- 
ing twenty thousand at twenty cents per tie—this contract 
was made in 1857; that the plaintiff delivered some seven 
hundred ties, or thereabouts, at the place agreed on as above ; 
that six hundred of these ties passed inspection, and were 
estimated to said Dexter Legate, on his contract with the de- 
fendants, by the late Colonel Peabody, on the 1st of Feb- 
ruary, 1858, who was the engineer in charge of that division, 
and the money (twenty-five cents per tie,) all paid to said 
Legate. Kirby, a witness for defendants, testified, that, in 
a conversation with the plaintiff in regard to these ties, he 
said, that he, plaintiff, had “ no contract with the defendants 
for delivering ties.” 

The plaintiff read in evidence, for the purpose of proving 
notice of his claim to the defendants, the ex parte certificate 
of Colonel Peabody, not sworn to, as follows : 

HanniBaL, March 17th, 1859. 
I hereby certify, that James Milton delivered, in the fall 
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of 1857, seven hundred and nineteen ties, which are in dis- 
pute between James Milton and Dexter Legate. Said ties 
were estimated on the section, and included in Legate’s final 
estimate, but notice was given to meet Sickles several times 
in regard to the matter. Whether the amount was deducted 
or not from Legate, I cannot tell. KE. PEaBopy. 

To the reading of this certificate, in evidence, the defend- 
ants objected, and the court overruling the objection, they 
excepted. 

The plaintiff then asked and the court gave the following 
instructions, to the giving of which the defendants excepted. 

1. If the jury believe, from the evidence, that the ties were 
got out and hauled to the railroad, and used in the construc- 
tion of the road, they will find for plaintiff, unless they be- 
lieve from the evidence that plaintiff delivered the ties to 
Dexter Legate, on a contract with him, separate from the de- 
fendants, crediting Legate alone, and such contract existed 
at the time the ties were placed in the track. 

2. If the jury believe, from the evidence, that the ties were 
placed in the track, and the defendants got the benefit of 
them, they will find for plaintiff, unless they find that there 
was a separate contract existing at the time the ties were put 
in the track, by which plaintiff looked to Legate for pay. 

The defendants then asked the court to give the following 
instructions: 

1. If the jury believe, from the evidence, that John Duff & 
Co. had dissolved partnership at the time the ties sued for 
were delivered and put into said railroad, they will find for 
the defendants. 

2. The proof of partnership of defendants, in this case, de- 
volves on plaintiff, and that said ties sued for were estimated 
and paid for by said John Duff & Co. to said Legate. If the 
jury believe, from the evidence, that Dexter Legate had a 
sub-contract with John Duff & Co. to deliver ties on the 
Hannibal and St. Joseph railroad, on the fourth division, 
east, and that plaintiff had a contract with said Legate to 
deliver ties on said railroad, on said division, by which con- 
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tract, he, Legate, was to pay plaintiff for said ties, at or near 
Stockton, during the construction thereof; and that the ties 
sued for in this case were delivered near Stockton, on said 
railroad, on said contract with said Legate, and estimated 
and paid for by said John Duff & Co. to said Legate, they 
will find for defendants. 

3. If the jury believe, from the evidence, that plaintiff had 
a contract with Dexter Legate to deliver ties on the Hannibal 
and St. Joseph railroad, at or near Stockton, and did deliver 
the ties sued for in this case, on said contract, the law will 
require said Legate to pay therefor, in the absence of any 
agreement or stipulation to the contrary. 

4. If the jury believe, from the evidence, that the ties 
sued for in this case were delivered near Stockton, on the 
Hannibal and St. Joseph railroad, on a contract with Dexter 
Legate, notwithstanding they may have been put into and 
used on the Hannibal and St. Joseph railroad, they will find 
for defendants. 

The court gave those numbered one and two, and refused 
to give the third, to which refusal the defendants excepted. 
The cause was then submitted to the jury, who found a ver- 
dict for plaintiff, for the sum of $215.70 for ties, and $64.70 
for damages, for interest. The defendants then filed a 
motion in arrest of judgment and for a new trial. 


James Carr, for plaintiff in error. 


I. The petition does not show any legal cause of action 
against the plaintiff in error. 

It ought to be alleged that the plaintiff “sold and de- 
livered the ties sued for to the defendants. These are the 
issuable facts. The word “sales” imports, ex vi termini, 
four things: first, proper parties ; second, a thing which is 
the object of the contract ; third, a price agreed upon; fourth, 
the consent of the contracting parties, and the performance 
of certain acts to complete the contract. ‘ Sale” has been de- 
fined by an eminent writer to be a “transmutation of property 
from one man to another for a money price.” (Smith’s Mer- 
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cantile Law, 561; Glenny v. Hitchins, 4 How. Practice, 98 ; 
Bouv. Law Dic. “ Sale,” 495; Frazier v. Roberts, 32 Mo. 457, 
and authorities there cited; Boyce v. Brown, 7 Barb. 80.) 

II. The Circuit Court improperly admitted the ex parte’ 
and unsworn certificate of the late Colonel Peabody, in evi- 
dence, on the part of the defendant in error. Colonel Pea- 
body was not the agent of the plaintiffs in error; he was the 
agent of the railroad company; the engineer, in charge of 
the division on which these ties were delivered, aud was 
placed by the railroad company to watch the contractors, 
John Duff & Co; in other words, he was antagonistic to the 
interests of John Duff & Co. 


Ill. The instructions given on the part of the defendant 
in error do not lay down the law, applicable to the facts 
adduced in evidence, properly. 

The first instruction is wrong, and calculated to mislead 
the jury, in laying down the proposition too broadly, in this: 
that the jury is not required to believe, or to find, that the 
plaintiff was the owner of the ties sued for, or whether he 
delivered them on a contract with the defendants or any 
other person. 


Bates, Judge, delivered the opinion of the court. 


The petition is sufficient to support the judgment. It 
states that the defendants were employed in building the 
railroad ; that the plaintiff at a specified time delivered ties 
at the railroad, and the defendants then and there received 
them, and appropriated them to their own use. It is true 
that the petition does not state that the ties were delivered 
by the plaintiff to the defendants, but it does state a receipt 
of them by the defendants, at the same time and place with 
the delivery by the plaintiff, and the appropriation of them 
by the defendants to their own use, in the construction of the 
railroad. 

The objection to the admission in evidence of the memor- 
andum of Peabody is not so saved as to authorize this 
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court to look into it. The ground of the objection is not 
stated at all. 

The instructions given for the plaintiff, taken with those 
given for the defendants, fairly stated the case to the jury, 
and there was nothing in the third instruction asked by 
the defendants which was not contained in the instructions 
already given. 

Judgment affirmed. Judges Bay and Dryden concur. 


——4§(~@60-—— 


JouN Baker, Plaintiff in Error, v. JoHN STONEBRAKER et al., 
Apm’RS OF JOHN 8S. StoneBrakKER, Defendants in Error. 


Judgment—Assignment.—The statute permitting assignments of judgments to 
be made upon the record applies only to judgments rendered by the Courts 
of this State. The assignment of a judgment recovered in another State 
may be proven by a written instrument transferring to the plaintiff the 
equitable interest in the debt, and he may sue upon it in his own name. 

Judgment—Record.—Where the record of a judgment recovered in another 
State shows that the defendant voluntarily entered his appearance by attor- 
ney, he will not be permitted, in a suit upon the judgment, to disprove the au- 
thority of the attorney ; the record is conclusive upon him. (Warren v. 
Lusk, 16 Mo. 102, affirmed.) 


Error to St. Charles Circuit Court. 


Lewis and Alexander, for plaintiff in error. 


I. The written assignment of the judgment by Fowler and 
Rogers to plaintiff was valid, and sufficient to authorize 
plaintiff to sue thereupon. It is not affected by the statute 
of this State, R. C. 1855, p. 907, § 388. That statute was 
first enacted Dec. 1, 1855 ; the assignment bears date Oct. 27, 
1848. Nor is it affected by the statute of Maryland. That 
statute is to compel assignments of judgments in a certain 
class of cases ; it has no reference to voluntary assiguments 
of them in any other sort of cases. The assignability of the 
judgment, like that of any other chose in action, being thus 
left as at common law, in the shape of an equitable transfer 
of the right to control it, there remains no tenable objection 
to the sufficiency of the instrument offered in evidence with 
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the proof of its execution. (Laughlin v. Fairbanks, 8 Mo. 
867; Love v. Fairchild, 13 Mo. 300, 305; Garland vy. Har- 
rison, 17 Mo. 282, 284; Ford vy. Stewart, 19 Johns, 342; 
Clark v. Moss, 11 Ark. 736; Weir v. Pennington, 11 Ark. 
745 ; Becton v. Ferguson, 22 Ala. 599.) The competency 
as a witness of Fowler, the assignor, to prove the assignment 
itself, is unquestionable. (Caldwell v. Garner, 31 Mo. 1381, 
136.) The assignment of the judgment being established, it 
was necessary under our practice for the assignee to sue 
thereon in his own name. (R. C. 1855, p. 1217, § 1; 
Walker v. Mauro, 18 Mo. 564; Smith v. Scheibel, 19 Mo. 140; 
Van Doren v. Relfe, 20 Mo. 455; Burson v. Blair, 12 Ind. 
871, 373.) 

II. The entry in the record of defendant’s appearance by 
attorney is sufficient prima facie to show that the court had 
jurisdiction of his person. This is all that is required in the 
present case, since the defendant offered no proof whatever 
to rebut the presumption. There is some conflict among the 
authorities as to whether such an entry is conclusive and 
may not be disproved, or whether it may be met by the de- 
fendant with proof to the contrary. But all agree, that, if 
not disproved, it is conclusive of the court’s jurisdiction over 
the person of the defendant. (Warren v. Lusk, 16 Mo. 102; 
Field v. Gibbs, 1 Pet. C. C. R. 155; Newcomb v. Brown, 17 
Vt. 302,310; Bennet v. Stickney, 17 Vt. 582; St. Albans v. 
Bush, 4 Vt. 58; Schumway v. Stillman, 6 Wend. 447; Ed- 
monds v. Montgomery, 1 Clark (Iowa), 143 ; Whittaker v. 
Murray, 15 Ill. 293; Thompson v. Emmett, 15 Ill. 415 ; 
Bimeler v. Dawson, 5 Ill. 5386; Welch v. Sykes, 8 Ill. 197; 
Wilcox v. Kassick, 2 Mich. 165; Beckley v. Newcomb, 4 
Foster, 359; Boylan v. Whitney, 3 Ind. 140; Stubbs y. 
Leavitt, 3 Ala. 352; Hall v. Williams, 6 Pick. 232 ; Holmes 
v. Rogers, 18 Cal. 191; Houston v. Dunn, 13 Texas, 476.) 

III. The defendant being in court by his attorney the lat- 
ter had a right, as such attorney, to consent to a judgment 
by nil dicit or confession. (Denton v. Noyes, 6 Johns, 295 ; 
Kellogg v. Gilbert, 10 Johns, 220, 221; Cyphert v. McClure; 
12—vVOoL. XXXIV. 
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22 Penn. (10 Harris), 195 ; Henck v. Todhunter, 7 Har. & 
Johns., 275 ; Talbot v. MeGee, 4 Monroe, 375, 377 ; African 
Church v. Carmack, 2 Md. Ch. Dec. 143; Lawson v. Betti- 

@:- 12 Ark. 401, 417 ; Kent v. Ricards,3 Md. Ch. Dee. 892; 
Stewart v. Goode, 29 Ala. 476; Holmes v. Rogers, 13 Cal. 
191.) 

IV. But independently of the special powers of the attor- 
ney, when it is found that the court had jurisdiction of the 
subject matter and of the person of the defendant, its judg- 
ment will be deemed regular, and cannot be questioned in a 
collateral proceeding. (See authorities above cited; Mar- 
rion v. Titsworth, 18 B. Mon. 582.) 











Krekel and Orrick, for defendants in error. 


As to the appearance and judgment. 

I. It would appear from the transcript that a summons 
issued against defendant Stonebraker, which summons is re- 
turned “ not served,” and thereupon at the return term of 
the summons appeared Chew Schnebley, an attorney, as he 
is styled in the record, who, it seems, represented the defend- 
ant Stonebraker; but how? neither by entering the appear- 
ance of Stonebraker, nor by filing a plea in the case, but 
simply by doing nothing. It is contended by defendants, 
that such an appearance did not give jurisdiction to the 
Maryland court over the person of defendant Stonebraker so 
as to authorize the court to enter up judgment. It might 
be well, as there seems to have been no adjudication of the 
point in Missouri, except what is contained in Quarles vy. 
Porter, 12 Mo. 83, and Barksdale v. Appleberry, 23 Mo. 889, 
to settle the law in reference thereto. 

As to the assignment of the judgment. 

Il. While at common law an equitable assignment of a 
judgment may exist, it is denied that under that system a 
suit could be had in the name of the equitable assignee. 
(Berry v. Convention, 7 Md. 564.) The Maryland statutes, 
which seem to authorize a suit in the name of such an as- 
signee, have given a remedy in their courts, and no extra-terri- 
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torial force it is apprehended will be claimed for the Mary- 
land statute; our own statutes have defined the manner in 
which judgment may be assigned. The testimony of Fowler 
ought not to have been admitted, because, as shown in his 
own deposition, he performed acts prior to his assignment 
which would not only affect his own responsibility as as- 
signee, but might also affect the judgment itself. 

The practice act of 1855 is claimed not to affect the ques- 
tion. 


Bates, Judge, delivered the opinion of the court. 


This was a suit upon a judgment rendered by a court of 
record of the State of Maryland. The suit there was dock- 
eted in the name of “George McCullough, use of John 
Baker, use of Thomas H. Fowler and Samuel J. Rogers,” 
and judgment given for the plaintiff. Experts in the law 
and practice of tlhe courts of Maryland proved that such an 
entry on the docket of a use entitled cestui que use to the 
ownership and entire control of the judgment. The petition 
in the present case stated that said judgment had been regu- 
larly assigned to plaintiff for good and valuable considera- 
tions, and at the trial the plaintiff offered to prove a written 
assignment of the judgment by Fowler and Rogers to him- 
self, which was excluded by the court; and the court de- 
clared the law to be, “that the assignment, to be valid, must 
appear of record in the transcript sued on.” 

It appeared in the transcript of the judgment in Maryland, 
that the writ which was issued against the defendant Stone- 
braker was not returned by the sheriff, “nor hath he done 
anything therein: nevertheless, the said defendant volunta- 
rily appears in court here by Chew Schnebley, his attorney, 
and thereupon the plaintiff declares,” &c. ; “‘and the said de- 
fendant, by his attorney aforesaid, says that he cannot deny 
the action aforesaid,” &c., and thereupon the judgment was 
entered. 

The defendants in this suit denied that Schnebley was the 
attorney of John Stonebraker or authorized to enter his ap- 
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pearance ; but at the trial they offered no evidence on that 
subject, and the court decided that the statement in the 
transcript that John Stonebraker appeared by attorney did 
not give the Maryland court jurisdiction of his person so as 
to render such a judgment as would authorize the court 
here to render a judgment thereon. Under the instructions 
given, the plaintiff took a non-suit, and after an effectual 
motion to set it aside has brought the case to this court by 
writ of error. 

1. As to the assignment of the judgment, the Circuit 
Court erred in rejecting the evidence of the assignment. 
The present statute of Missouri in reference to the assign- 
ments of judgments refers only to judgments rendered in 
the courts of this State, and at any rate could have no effect 
upon the assignment offered in this case, because it was 
passed since the assignment was executed. So faras shown, 
the law of Maryland did not require the assignment to be of 
record. The plaintiff should have been permitted to prove 
the assignment, and the witness Fowler was competent for 
that purpose. When proved, it established that the plaintiff 
was equitable owner of the judgment, and as such could sue 
upon it in his own name. 

2. As to the jurisdiction of the Maryland court of the per- 
son of John Stonebraker, the question is settled beyond 
doubt by the well considered case of Warren & Dalton v. 
Lusk, 16 Mo. 102. Not only did the appearance of the de- 
fendant by attorney give the court jurisdiction of the person 
of the defendant, but the defendant will not be permitted in 
a suit upon a judgment to disprove the authority of the at- 
torney ; the record is conclusive upon him. 

Judgment reversed, non-suit set aside, and cause remanded. 
Judges Bay and Dryden concur. 


























OCTOBER TERM, 1863. 





West v. Han. & St. Jo. R.R. Co.—Goff v. Papin et als. 





BensaMiIn West, Defendant in Error, v. THE HANNIBAL AND 
St. JosepH Raitroap Company, Plaintiff in Error. 


Railroads—Negligence.—A petition against a railroad company for killing 
stock must either allege that the injury was caused by the negligence or 
wilfulness of the defendant, or set forth such facts as show that it is liable 
under the statute, R. C. 1855, p. 649, § 5, “‘ Damages,” which is equivalent 
to the allegation of negligence. (See Brown v. Hannibal and St. Joseph 
R.R., 33 Mo. 309.) 


Error to Marion Circuit Court. 


D. G. Davenport, for defendant in error. 


James Carr, for plaintiff in error. 


DrybeEn, Judge, delivered the opinion of the court. 


In this case the judgment must be reversed for the want 
of a statement of sufficient facts in the petition to constitute 
a cause of action. The suit is for the killing of a cow of the 
defendant in error, by means of the locomotive and cars of 
the plaintiff in error, while running on its road. The pleader 
attempted to frame his petition on the fifth section of the 
act concerning damages, but failed to aver, as it was neces- 
sary to do in order to show a cause of action under that sec- 
tion, that the act complained of did not occur on any portion 
of the road enclosed by a lawful fence, or in the crossing of a 
public highway. The averement of these facts is equivalent 
to the averment of negligence or wilfulness, but in this 
case the petition fails in both. Let the judgment be reversed 
and the cause remanded ; the other judges concur. 





James B. Gorr, Appellant, v. Peter M. Papin e¢ als., 
Respondents. 


Mechanic’s Lien—Parties—Pleading.—The assignee of a mechanic’s account 
and lien may sue without joining the contractor as party plaintiff. The as- 
signee is a party to the contract contemplated by the statute. (Bates, C. J., 

dissenting. ) 
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Appeal from St. Louis Land Court. 


Wood § Goff, for appellant. 


I. Brannock Jones was not a necessary party to the suit, 
having made a full assignment to plaintiff. 

II. The fact that title to the premises was in a trustee for 
the benefit of the wife of Peter M. Papin, who contracted 
for the work and materials, will not prevent the lien attach- 
ing under the statute. (Forrester v. Preston and others, 
published in Legal Record, July 7, 1862; 4 Mo. 93 ; Smith’s 
L. C. 582; 3 Hill, 219; 9 Cowan, 377; 21 Mo. 213.) 

III. A mechanic’s lien may be assigned, so as to give the 
assignee the right to sue and enforce the lien. 


Krum & Decker, for defendant in error. 


The petition was insufficient, and the court below did not 
err in sustaining the demurrers. 

I. Brannock Jones was a party to the contract, as appears 
by the petition, and was no party to the suit. The mechanics’ 
lien law requires all parties to the contract to be parties to 
the suit. (Acts of 1856-57, p. 669, § 8, Mech’s Liens of St. 
Louis Co.) 

II. The contract was between B. Jones and Peter M. Papin 
alone, and there was no cause of action stated in the petition 
against the owner of the premises, Raymond A. Papin, trus- 
tee of Mary A. Papin; there was no privity between the 
plaintiff or B. Jones and Raymond A. Papin, trustee of Mary 
A. Papin. 

In the case of Sibley v. Casey, (6 Mo. 164,) the court says, 
on page 166, that “ we cannot infer anything from the letter 
and spirit of this act of the Legislature, in relation to 
mechanics’ liens that it was intended to exempt mechanics 
from the operation of the established rules of law in relation 
to contracts.” (See also the case of Squires v. Fithian, 27 
Mo. 134; Page v. Becker, 31 Mo. 466.) 

III. A meehanic’s lien, and the right to enforce the same, 
is a mere privilege, which cannot be assigned, so as to enable 
the assignee to enforce the same in his own name. 
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1. No one is entitled to a mechanic’s lien except those who 
furnish materials or perform labor. (Acts of 1856-57, p. 
668; 12 Ill. 300; 6 Mo. 164.) 

2. The contractor is required to be a party to the suit, and 
if he can legally, and does assign his claim, then he is 
not a necessary party upon general principles; but the act 
of the Legislature requires him to be made a party, there- 
fore it is not assignable. 

In the case of Richardson’s Missouri Express Company v. 
Cunningham, (25 Mo. 400,) it was held, that, under the 13th 
s. d. of § 1 of the attachment act, no one can maintain an 
attachment except the vendor of the goods. 

In the case of Steamboat Charlotte v. Kingsland, (9 Mo. 
67,) the suit was brought to enforce a lien against the boat, 
and the notes which were given for the open account had 
been endorsed to a third party, but the suit was brought in 
the name of the original parties. 

In the case of Harris v. Schooner Kensington, reported in 
American Law Register, 1860, (vol. 8, p. 152,) it was held 
that a. maritime lien cannot be assigned. 

In Dawson v. Harrington, (12 Ill. 300,) it was decided 
that only such persons as do labor or furnish materials have 
alien. A vendor’s lien is not assignable. (Iglebart v. Ar- 
migo, 1 Black. 519.) 


DryDeEN, Judge, delivered the opinion of the court. 


This was a suit by Goff, as assignee of Brannock Jones, 
against Peter M. Papin and Mary his wife, and Raymond A. 
Papin, trustee of the wife’s property, to enforce a mechanic’s 
lien for work and labor performed and materials furnished 
by said Jones, under contract with said Peter M. Papin, in 
and about the erection and repair of certain buildings on the 
trust land of the wife; the petition shows a partial payment 
of the debt by Papin, and the transfer of the remainder by 
Jones to the plaintiff. Goff sued in his own name, without 
making Jones a party. The defendants demurred to the 
petition, and the demurrer having been sustained, the plain- 
tiff has brought the case to this court by writ of error. 
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The ground of demurrer mainly relied on by the defend- 
ants in argument in this court, and the only one we need 
notice, is the omission of the plaintiff to make Jones, the 
contractor, a party to the suit. 

The lien arose under a lien law specially applicable to St. 
Louis county, (Session Acts of 1856-7, p. 669,) the eighth 
section of which provides, that “In all suits under this act 
the parties to the contract shall, and ail other persons inter- 
ested in the matter in controversy, and in the property 
charged with the lien, may, be made parties ; but such as are 
not made parties shall not be bound by any such proceedings.” 

The defendants contend, that a compliance with the re- 
quirements of this section made Jones an indispensable party, 
notwithstanding he had transferred all his interest in the 
contract to the plaintiff; in short, they hold that the words 
“ parties to the contracts,” as used in the law, apply, and are 
restricted in their applications, to the persons who, as con- 
tracting parties, made the contract. I do not think this a 
fair exposition of the law; it is obvious to my mind that the 
Legislature meant by “ parties to the contract,” those persons 
to and from whom a liability, arising out of contract, ex- 
isted—those sustaining the relation of debtor and creditor 
towards each other, without regard to how that relation was 
established. An assignee is a party to the contract ; a party 
by substitution, it is true, but none the less a party; if he 
was not a party, but a stranger to it, he could not sue upon 
it; it is because he is a party that he has the right to enforce 
it by suit. The ground maintained by the defendants would 
lead to the most absurd results ; it would, in this case, re- 
quire Jones to sue, who, by reason of his assignment, had no 
cause of action; that he might be turned out of court for 
want of right. All sums of money due on contract, are, by 
express enactment, made assignable ; and, by another stat- 
ute, the assignee is obliged to sue in hisown name. The 
assignee of a debt secured by a mechanic’s lien does not 
form an exception to the rule. 

The court erred in sustaining the demurrer, and its judg- 
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ment is therefore reversed and the cause remanded. Judge 
Bay concurring. 


Bates, Judge. I dissent from the opinion of the majority 
in this case. 

In my opinion, the proceeding to enforce a mechanic’s lien 
is not a proceeding for the enforcement of a contract, but is 
altogether independent of any contract between the claimant 
and the owner of the land or building sought to be charged 
with the lien; and that the rights of the parties are not 
governed by the rules which govern parties to contracts. 
In this very case it is sought to enforce a lien against the 
property of Raymond A. Papin, with whom it is not pre- 
tended that the plaintiff, or his assignor, had any contract 
whatever. Every such claim must originate in a contract 
with some person ; the claimant must be a contractor; but 
it is not at all requisite that the owner of the land or build- 
ing shall be. The right to a lien is given only by the statute, 
and the right is only such as the statute gives, and the en- 
forcement of it can be only by the person and in the manner 
provided by the statute. The statute provides, that parties 
to the contract shall be made parties to the suit, and does not 
provide for any assignment of a right to a lien. In my 
opinion, Jones was a necessary party to the proceeding, be- 
cause the statute says that he is, and very good reasons may 
be imagined for that requirement. 

2. In my opinion, the suit cannot be maintained by Goff, as 
assignee of Jones, against Raymond Papin’s property, be- 
cause the statute does not provide for such a case, (and Goff is 
not even the assignee of Jones’ right to a lien, but only of the 
debt due from Peter Papin to Jones.) Ido not deny Goff’s 
right to recover of Peter Papin in an ordinary civil action. 

—_+2e 22+ 
Peter N. Ham, Plaintiff in Error, v. Tae St. Louis Pusiic 
ScuHoo.s, Defendant in Error. 


Limitations— Writs of Error.—Writs of error must be brought within three 
years from the date of the rendition of the final judgment, without regard 
to the motion for a new trial. 
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Error to Land Court. 


S. T. Glover, for plaintiff. 
E. Casselberry, for defendant. 


Bates, Judge, delivered the opinion of the court. 


A motion has been filed to dismiss the writ of error in this 
case upon the ground that three years had expired after the 
rendering of the final judgment before the writ of error was 
brought. 

The writ of error is dated the 18th day of May, 1863; the 
judgment was rendered on the 7th day of May, 1860. A 
motion for a new trial was filed on the 8th day of May, 1860, 
which was overruled on the 14th day of June, 1860. 

The statute (Art. 14, § 3, of Practice in civil cases, 2 R. C. 
1295,) is as follows: 

“ All writs of error upon any judgment or decision, of any 
court in any case, whether civil or criminal, shall be brought 
within three years after the rendering of such judgment or 
decision, and not thereafter.” 

The statute defines a judgment to be the final determina- 
tion of the right of the parties in the action, and it is here 
contended by the plaintiff in error that the right of the par- 
ties is not finally determined until the motion for a new trial 
be overruled. We do not think so. The action of the court 
upon the motion for a new trial is not a judgment, but only 
an order, which, if it be overruled, has no effect upon the 
judgment. 

It is the judgment which is sought to be reversed by the 
writ of error, and not the orders determining the motion for 
a new trial, which forms no part of the record, unless made 
so by bill of exceptions. 

We think that the time within which the writ of error 
may be brought should date from the day of the rendering | 
of the judgment, without regard to the motion for a new 
trial. 

The writ of error is dismissed. Judge Bates concurs ; 

Judge Dryden dissents. 
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Hohenthal et al. v. Watson et al. 





SevigcMAN HowENTHAL e¢ al., Respondents, v. WILLIAM B. 
Watson et al., Appellants. 


Equity—Injunction—Execution.— Where an officer under an execution against 
A. seized personal property as belonging to A., which was replevied by B., 
and at the trial of the replevin judgment was given in favor of the officer 
against B., and his securities in the replevin bond for the full value of the 
property seized,and B. afterward procured from A. an assignment of the 
surplus fund remaining after paying the execution and costs; held, that B. 
had no equity to enjoin the officer from collecting the full amount of the 
judgment rendered in his favor. (Bay, J., dissenting.) 


Appeal from St. Louis Court of Common Pleas. 
Krum & Harding, for appellants. 





Appellants submit the following points: 

I. The value of the property wrongfully taken from Wat- 
son by the writ of replevin is fixed by respondents’ petition, 
affidavit and bond, so as to be conclusive upon them. 

II. The verdict and judgment in the replevin suit show that 
Hohenthal was a mere wrongdoer, so far as relates to these 
goods. He had no title to them; he got $442 worth of 
goods, and ought to pay for them. 

III. Hohenthal has no equity here; he has been helping, 
or trying to help, Blum to defraud his creditors, and has no 
right to complain of the legal consequences. 

IV. The alleged assignment by Blum to Hohenthal of his 
claim against Watson for any overplus was clearly an attempt 
to avoid the payment of the second execution of Adler & Co. 
v. Blum, on which Watson had been previously garnished. 
It is a fraudulent donation by Blum to Hohenthal to avoid 
the payment of a just debt. 

V. The statute imperatively requires the damages and 
value of the property to be assessed against the respondents, 
without any reference whatever to defendants’ title, or to the 
amount of execution levied on it. (R. C. 1855, p. 1245, § 
11, and note.) 

The injunction ought not to have been granted ; it should 
have been dissolved. Watson should be permitted to en- 
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force his execution to pay the amount for which he is held 
as garnishee of Blum, and also reasonable attorney’s fees for 
the defence of the replevin suit in this court and in the court 
below. The agreed statement in the record shows that these 
exceed the balance of the execution. 


J. C. Moody, for respondents. 


I. Watson, the constable, can claim no more than the 
amount of his execution and costs in the justice’s court; he 
had possession of the property only for the purpose of satisfy- 
ing that debt; it was a special lien, and being fully satisfied 
the special property created by it is destroyed, and the right 
to possession and ownership reverts to Blum. 

II. Blum has assigned all his interest to Hohenthal—all 
the rights which he had are transferred by the assignment to 
Hohenthal, who thereby is substituted in his place. 

III. The assignment by Blum to Hohenthal is effectual ; 
no fraud is charged or proven to avoid it. To permit an 
execution creditor to collect a judgment when his debt has 
been fully satisfied would be iniquitous. The principles in- 
volved in this case are fully ajudicated in Dilworth v. 
McKelvy, 30 Mo. 149. 

The 11th sec. of the act concerning claim and delivery of 
personal property (R. C. 1855, p. 1242) is construed (not as 
appellants contend) to vest the right in a defendant, to ob- 
tain judgment for the whole value of the property, but 
merely the amount of their interest, unless the plaintiff be a 
stranger. 

Where, however, the ownership is in the plaintiff by assign- 
ment, as in this case, the defendant Watson could not be 
liable over to any party; he obtains not only satisfaction of 
his own lien, but gift of the residue. 

Blum has assigned his ownership to respondents. Watson 
is fully protected; he has obtained full satisfaction of his 
judgment. 

The claim of appellant for attorney’s fees fails, because it 
appears he is not liable for them, not having employed any 














ea acne 








OCTOBER TERM, 1863. 185 





Hohenthal et al. v. Watson et al. 





attorney to represent him; but, as usual, such liability in 
this case was incurred by the execution creditor. 

He is not liable as garnishee for several reasons: 

1. His right to the money arises only from the fact that he 
is a public officer, and as such cannot be garnished. (Drake 
on Attach., § 484; Marvin v. Hawley, 9 Mo. 378 or 382.) 

2. He has only obtained a judgment for the money ; he 
has neither money nor property of Blum’s in his possession. 

3. The relation of debtor and creditor must exist to create 
the right to garnish; but Watson, the constable, can in no 
event be considered a debtor of Blum; his right to posses- 
sion arises only by the fact of the former levy; the relation 
of debtor and creditor does not exist. (Eddy v. Heath, 31 
Mo. 143.) 

If the judgment of the Common Pleas be reversed, Watson 
obtains the money, without liability to account to any party. 


Bates, Judge, delivered the opinion of the court. 


Watson, a constable, had an execution against one Blum, 
and under it seized personal property. Hohenthal sued Wat- 
son for the property so seized, and under the provisions of 
the statute in respect to the claim and delivery of personal 
property received possession of it. At the trial of that case 
judgment was given for the defendant Watson, against 
Hohenthal and his securities, for the value of the property, 
which value exceeded the amount of the execution against 
Blum. Execution was issued upon the judgment, and this 
suit was brought by the defendants in the execution to en- 
join the collection of more than enough to pay the costs of 
that suit and the whole execution against Blum. The pe- 
tition stated (and the answer did not deny) that Blum had 
assigned to these plaintiffs all his interest in the surplus 
funds which would remain in the hands of said Watson after 
paying the full amount of said debt, interest and costs, if 
the whole amount of the execution in said sheriff’s hands 
were collected. Watson stated in his answer, and the fact 
appeared at the trial, that before the filing of plaintiffs’ pe- 
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tition herein, and before said assignment from Blum to 
plaintiffs, and since the rendition of the judgment in favor 
of Watson against the plaintiffs, Watson had been garnished 
upon an execution issued against Blum, and Watson averred 
that he was liable to pay the amount of that execution. 

Watson also claimed that he was liable for the payment of 
attorney’s fees in the case of Hohenthal against him (which 
case came to this court, and is reported in 28 Mo. 360) ; but 
it appeared at the trial that the attorneys did not look to 
him for their fees, but to the plaintiffs in the original execu- 
tion against Blum; and we are not warranted in giving an 
opinion whether he could, if himself liable for those fees, pay 
them out of the property seized as Blum’s. At the trial it 
appeared that the plaintiffs had then paid to the defendants 
the full amount of the original execution against Blum, and 
the court gave judgment for the plaintiffs, enjoining per- 
petually the collection of any further sum. 

The defendants appealed to this court. It is not perceived 
upon what ground of equity the Court of Common Pleas re- 
lied in enjoining the collection of a portion of Watson’s 
judgment against Hohenthal and his securities. At the 
time of the rendition of the judgment, the defendants could 
not dispute Watson’s right to receive the whole of it in 
money. The fact that they have since acquired from a 
stranger a claim against Watson does not of itself entitle 
them legally or equitably to have that claim set off against 
Watson’s judgment, and Blum is a stranger to the judgment ; 
he was not a party to the suit, nor did he sustain any such 
relation to Watson as would have authorized him to control 
the suit. Admitting, for the sake of the argument, that 
Blum would be entitled to receive of Watson the sum which 
he is now enjoined from collecting when Watson shall have 
received it, it is, nevertheless, a right of no such sacred 
character as would have authorized the Court of Common 
Pleas to have ordered Watson to pay it to him without the 
usual forms of a civil action, and the plaintiff did not by the 
assignment from Blum acquire any greater right against 
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Watson than if they had bought his promissory note from 
any other stranger. We cannot sanction a principle which 
would authorize a defendant in an execution to buy up 
claims against the plaintiff, and force him to accept them in 
payment by enjoining him from the enforcement of the exe- 
cution to the amount of the claim so bought up. Whena 
cause has proceeded to final judgment, the losing party 
should not be permitted to continue the litigation by volun- 
tarily acquiring new claims against the gaining party, and 
setting them up in bar of the execution of the judgment. 

Watson’s accountability to Blum is not a proper subject of 
adjudication in this case. 


Judgment reversed; Judge Dryden concurs; Judge Bay 
dissents. 


Bay, Judge. I cannot concur in the opinion given in this 
case by a majority of the court. In my judgment, the facts 
contained in the agreed statement, together with those ad- 
mitted by the pleadings, present a case which calls for the 
interference of a court of equity. The justice’s judgment 
against Blum had been fully satisfied, and the surplus fund 
(which is treated by the parties as representing the property 
levied upon by Watson) transferred and assigned by Blum 
to Hohenthal. 

Watson had no personal interest in enforcing his judg- 
ment against Hohenthal, except so far as to obtain the means 
to satisfy the execution against Blum; and as that had been 
paid, it follows that whatever amount Watson might collect 
on his execution against Hohenthal, would have to be paid 
back to Hohenthal as assignee of the property or surplus 
fund. Itis true that if Watson refused so to pay it, Wohenthal 
might recover against him in an action at law, but he would 
necessarily have to risk the possible insolvency of Watson 
pending the suit. Courts of equity have always claimed 
and exercised the right to interpose their authority to prevent 
circuity of action. It is also a well established principle in 
equity jurisprudence, that any fact which clearly proves it to 
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be against conscience to execute a judgment at law, will 
authorize a court of equity to interfere by injunction. It 
would certainly be against conscience to force Hohenthal to 
pay an execution, the proceeds of which when paid would be- 
long to himself. 


——+20e-,—_. 


Resecca J. Henprickson, Apm’x, &c., Respondent, v. THE 
St. Louis & Iron Mountain RaitroaD Co., Appellant. 


Judgment—Justices’ Courts.—Where a justice of the peace has jurisdiction of 
the parties and subject matter, and renders a judgment, the law presumes 
all the prerequisites necessary to the validity of the judgment. The errors 
of the justice must be corrected by a direct proceeding for that purpose, 
and cannot be set up in any collateral action. 

Execution—Sale—Notice.—The purchaser of personal property at a sale by a 
constable under execution, need only show a valid execution and a sale 
under it. Whether the constable gave the requisite notice of sale or not, 
will not affect the purchaser’s title. 


Appeal from Jefferson Circuit Court. 
Beal and Hendrickson, for respondent. 
W. Primm, for appellant. 
DryYDEN, Judge, delivered the opinion of the court. 


The cordwood—the subject of controversy in this case— 
originally belonged to the appellant, but was afterwards sold 
at a constable’s sale on a judgment and execution against 
the appellant, and bought by the respondent’s intestate. 
Notwithstanding the sale, the appellant took and consumed 
the wood, and the respondent sued for damages thereby sus- 
tained. 

The respondent’s title to the wood is denied on the ground 
of the supposed insufficiency of the judgment on which the 
sale rests. The judgment was recovered in an action by the 
respondent’s intestate against the appellant for damages for 
an alleged trespass to the personal property of the plaintiff. 
The justice’s docket shows, that, the defendant failing to ap- 
pear at the return term, a judgment by default was taken 
in the case, the justice first hearing proof in support of the 
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cause of action; that afterwards, and within the time limited 
for setting aside defaults, on the appearance and motion of 
the defendant by its attorney, the default was set aside, and 
the case was set down for trial at a day fixed; and that at 
the time appointed for the new trial the defendant being 
again in default, the default was entered, and the justice, on 
motion of the plaintiff, rendered a judgment confirming the 
judgment previously vacated. 

The “ Act concerning practice in justices’ courts,” sec. 15, 
art. VI, R. C. 1855, p. 952, provides that “ when a defend- 
ant who has been duly served with process, or when a de- 
fendant who has once appeared to a suit, the trial of which 
has been adjourned, shall neglect to appear within three 
hours after the return of the process or the adjourned time, 
the justice shall proceed in the cause in the following man- 
ner:” * * * * “ Second—If the writ be not founded on an 
instrument of writing as is declared in the preceding clause 
of this section, and the plaintiff appear in person or by his 
agent, the justice shall proceed to hear his allegations and 
proofs, and shall determine the cause as the very right 
thereof shall appear from the testimony; and if it appear 
from such testimony that the plaintiff is entitled to recover, 
judgment shall be rendered by default against the defendant 
for so much as the testimony shows the plaintiff entitled to, 
together with costs; and if it do not appear that the plain- 
tiff ought to recover, judgment shall be given for the defend- 
ant as upon a verdict against the plaintiff.” 

The appellant’s counsel assumes that the preliminary proof 
required by the law was not made, and that for this cause 
- the judgment of the justice was a nullity. It should be 
borne in mind that the justice’s docket does not show that 
the proof was not made, but only omits to show that it 
was ; and if we were of opinion that the proof was necessary 
to the validity of the judgment, still we would not be war- 
ranted in holding this judgment invalid, because, for aught 
that appears, the proof was in fact made, and it would be 
our duty to suppose it was so made to uphold the judgment 
13—VOL. XXXIV. 
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in support of the title acquired under it. But if it be con- 
ceded the required proof was wholly omitted, the legal 
result insisted upon by the learned counsel would not fol- 
low. The judgment of a court having jurisdiction of the 
parties, and of the subject matter of the action, is not null 
because the court has misconceived the law of the case. 
Such misconception is error, rendering the judgment erro- 
neous—not void, and liable to be reversed for the error by 
appeal or other direct proceeding for the purpose; but until 
so reversed, remaining as valid to all intents and purposes as 
if the error did not exist. The justice having jurisdiction of 
the parties and the subject of the action, his judgment was 
sufficient to support the execution and sale made under it. 

2. Another ground of error complained of, is that it did 
not appear the constable had given the notice required by 
law prior to the sale of the wood. The officer derives his 
authority to sell from the execution and not from the notice 
of sale. The law which enjoins upon the constable the 
duty of giving notice before sale is directory, and a com- 
pliance with its requirements by that officer need not be 
shown by him who claims title by purchase at such sale. It 
is the duty of the purchaser to see that the officer has a valid 
execution ; this done, he need look no further. 

3. A third point made in the argument here, is that “the 
act incorporating the appellant is not a general law, was not 
given in evidence, and could not be judicially noticed by the 
court below.” There was nothing in the issues in the case 
which made it necessary to give the incorporating act in evi- 
dence. The existence of the act was neither affirmed nor de- 
nied, nor was any other matter in the case affirmed or 
denied which the reading of the act would have tended to 
prove or disprove. Furthermore, no such objection was 
urged in the court below, and we cannot, therefore, enter- 
tain it here. 

We see no error in the record. Let the judgment be 
affirmed; the other judges concur. 


























OCTOBER TERM, 1863. 








St. Louis Public Schools v. Hollingsworth. 





Tue Boarp OF PRESIDENT AND DIRECTORS OF THE St. Louis 
Pusuic ScHoots, Plaintiffs in Error, v. ZEBULON HoLLINGs- 
wortH, Defendant in Error. 


Landlord and Tenant—Lease.—A lease of land, if no reservation be made, in- 
cludes the improvements or buildings on thé premises leased. 


Error to the St. Louis Court of Common Pleas. 


The plaintiffs, in their petition, stated: that they executed 
to defendant a lease of certain premises on the 10th day of 
January, 1859; that in the spring of 1857 the plaintiffs re- 
covered judgment, in ejectment, against the defendant and 
one Elizabeth Hovis, in two suits, commenced by them, said 
Public Schools; that execution was issued upon said judg- 
ments, and the plaintiffs were put into possession of the said 
premises, in said lease described ; that at the time of the ex- 
ecution of said lease, plaintiffs and defendant knew that the 
plaintiffs did not own the improvements on said leased ground ; 
and that it was not intended or understood that the said lease 
should comprehend the improvements ; that on the first day 
of June, 1859, the defendant informed plaintiffs that the Land 
Court had, in a certain partition suit, then pending in said 
court, in which defendant was a party, made an order of sale 
of said improvements; that the sale was to be made on the 
fifteenth day of June, 1859; that defendant requested plain- 
tiffs to attend, and buy in the improvements for the use and oc- 
cupation of defendant, as tenant of plaintiffs; that plaintiffs, 
at defendant’s request, and knowing they would ultimately 
have to purchase said improvements, purchased them at said 
sale for $1,400, and received the deed of the sheriff therefor ; 
that the use and occupation of the land and improvements 
together is worth $300 per annum, instead of $76.50, re- 
served in said lease; that since purchase of said improve- 
ments plaintiffs have asked defendant to pay them a reason- 
able rent for the premises and improvements, but he refuses. 
To the petition the defendant demurred. The court sus- 
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tained the demurrer, and the plaintiffs declined to plead over, 
and judgment was given for defendant. 


Shepley, for defendant in error. 


I. There is no averment in the petition that defendant 
ever agreed to pay any rent for the improvements as such; 
or, that the plaintiffs agreed to lease the same to him as such; 
nor any averment what he was to pay as rent therefor. He 
might very well have recommended the plaintiffs to buy the 
improvements ; it was a benefit to their possession, and when 
the property came to be revalued upon renewal of lease, the 
plaintiffs would receive an equivalent in the increased rental. 

Il. If the plaintiffs became possessed, at that sale, of any- 
thing that did not, by the terms of the lease, before that time 
granted by plaintiffs to defendant, enure to defendant, then 
plaintiffs have it still, as they have never conveyed or trans- 
ferred to defendant any right or interest thus acquired. 

III. The lease must be supposed to embody all the agree- 
ments between the parties. 

IV. The petition shows that the alleged agreements were 
verbal, and therefore within the statute of fraud. The cases 
cited by the plaintiff have no relevancy to the case at bar. 


Casselberry, for plaintiffs in error. 


This suit is for an increase of the rent for the premises in 
controversy, in consequence of the plaintiffs, at the instance 
and request of defendant, having purchased, after the exe- 
cution of the lease, improvements on the premises, amount- 
ing in value to fourteen hundred dollars, which belonged to 
third persons; the defendant only leased the ground of the 
plaintiffs, and not the improvements ; the purchase therefore 
was a separate and distinct transaction, for the use and 
benefit of the defendant, at his special instance and request. 
Contracts concerning improvements are not within the statute 
of frauds. (See cases of Frear v. Hardenbergh, 7 John. 271; 
Lower v. Winters, 7 Cow. 263, and the numerous cases cited 
therein. ) 
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The defendant only specified one cause of demurrer, which 
seems to be, that the case is within the statute of frauds, be- 
cause there is no written conveyance from the plaintiffs to 
him. The whole transaction relates to improvements on 
property, and not to any right, title, or interest in real es- 
tate; and for this reason the statute of frauds has nothing to 
do with the case according to the above decisions. 

The defendant has a perpetual lease for the ground on 
which the improvements stand. If he cannot be compelled 
to pay any additional rent, he will have the use of the im- 
provements forever without compensating the plaintiffs for 
the fourteen hundred dollars, which they paid for the im- 
provements at his special instance and request, and for his 
own use and benefit. According to all rules of justice, the 
defendant ought to be compelled to pay an increased rent for 
the premises ; not to compel him to pay additional rent, un- 
der the circumstances, would be allowing him to commit a 
plain direct fraud of the grossest kind. 


Bates, Judge, delivered the opinion of the court. 


The demurrer, in this case, was properly sustained. The 
lease, stated in the petition, was of the land, and (there being 
no reservation) by its terms included the improvements ; and 
if anything was acquired by the plaintiffs by its subsequent 
purchase of the improvements, it enured to the benefit of the 
defendant. The purchase by the plaintiffs is not alleged to 
have been made solely on the request and for the use of the 
defendant, but that, ‘being so requested by the defendant, 
and knowing that they (the plaintiffs) would ultimately be 
compelled by law to purchase said improvements,” the plain- 
tiffs did purchase them. The consideration of the purchase 
was the plaintiffs’ legal obligation to make it, and not the de- 
fendant’s request. The petition shows no cause of action 
against the defendant, and particularly no right to the pecu- 
liar judgment prayed by the petition. 

Judgment affirmed. Judges Bay and Dryden concur. 
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James G. W. Fenwick, Respondent, v. Napotron B. Gru, 
Appellant. 


Ejectment—Judgment.—In ejectment, a judgment for the recovery of land, to 
which the plaintiff did not show himself entitled, is erroneous. 


Appeal from Perry Circuit Court. 


Tuitle § Rozier, and Glover & Shepley, for respondent. 
Casselberry, for appellant. 


Bates, Judge, delivered the opinion of the court. 


This was an action of ejectment for the south-west quarter 
and the south-east fractional quarter of section 31, and all 
of fractional section 32, in township 35 north, range 14 east. 

The defendant admitted his possession of section 32, and 
of parts of the two quarters of section 31, and claimed title 
thereto, and disclaimed possession or title to the remaining 
parts. 

At the trial, the plaintiff showed title to the south-west 
quarter of section 31, but did not show any title to the south- 
east quarter of that section, nor to fractional section 32. 

The defendant showed no title to any part of the premises. 

Judgment was given for the plaintiff for fractional section 
32, and for all that part of the south-east quarter of section 
31, as well as of the south-west quarter thereof, which was 
in the possession of the defendant. This judgment was 
manifestly erroneous, and must be reversed. 

Here, in this court, the defendant offers to remit all right 
to recover the portions of the land not embraced in his title 
papers, and asks the court to modify the judgment accord- 
ingly. Were this court to undertake to render such judg- 
ment, in this case, as the court below should have rendered, 
it would be necessary also to apportion the damages and 
monthly value of the premises, which the record does not 
furnish the means of doing with accuracy. 
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It was urged, in this court, that the Circuit Court erred in 
striking out an answer of the defendant, but the record does 
not show any exception taken to that action of the court, 
and the defendant filed an amended answer, which stated 
that it was filed by consent and by leave of court, in place 
of all preceding answers withdrawn. 

Judgment reversed and the cause remanded. Judges Bay 
and Dryden concur. 


———_+260,—— 


WituramM McFaruanp, Defendant in Error, v. SeNEcA CARVER, 
Plaintiff in Error. 


Vendors and Purchasers—Fraud.—lf the vendor of land fraudulently misrepre- 
sents to the purchaser the condition of the land so as to induce the pur- 
chase, or fraudulently conceal facts material to the purchaser, or use any 
artifice to mislead him as to its condition, the vendor will be liable to the 
purchaser for the damages sustained caused by such misrepresentation, con- 
cealment, or artifice. 


Error to Marion Circuit Court. 


McFarland sued Carver upon promissory notes, and for the 
foreclosure of a mortgage given to secure them. On the 
24th day of October, 1856, McFarland sold to Carver the 
lands mentioned in the petition for $7,000; Carver paid 
$5,000 cash, and gave his two notes, of $1,000 each, for the 
balance. 

For defence, and by way of counter-claim, Carver set up 
in his answer, that “ plaintiff, well knowing that about one 
hundred and twenty acres of said land had, prior to said 
sale, been overflowed by tiie waters of the Mississippi river, 
falsely and fraudulently represented to the defendant that 
the said one hundred and twenty acres had never been over- 
flowed or inundated; and the defendant being ignorant that 
said land had been overflowed, and relying upon the truth of 
the said false and fraudulent representation, accepted the 
purchase of said lands, and by means of the promises he has 
been damaged $3,500, which he asks to be set off. And for 
further defence, “ that, at and prior to the time of said sale 
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and delivery of said notes, plaintiff, well knowing said lands 
had overflowed, and were liable to overflow, fraudulently 
concealed from defendant that fact; and that defendant was 
ignorant that said part of said land had been overflowed, and 
was subject to overflow, and therefore claimed $3,500 damages. 

The replication of the plaintiff admitted the sale of the 
land for $7,000, and the payment of $5,000, and that the 
two notes, for $1,000 each, were given for the balance ; and 
admitted that one hundred and twenty acres overflowed, and 
was subject to overflow, but denied that he represented that 
the one hundred and twenty acres had never been overflowed 
by the waters of the river; denied that defendant was igno- 
rant that same was subject to overflow ; denied that he made 
any fraudulent concealment from the defendant of the over- 
flow and inundation, or the liability of said land to overflow; 
and denied that defendant was ignorant thereof. 

A jury was empannelled, and found a verdict for the plain- 
tiff for debt and costs. 

Plaintiff requested the court to instruct the jury as follows: 

1. If the jury believe, from the evidence, that the defect set 
up as the basis of the defendant’s counter-claim was patent, 
that is, such as might have been discovered by ordinary vigi- 
lance on the part of defendant (the purchaser), then the plain- 
tiff was not bound to point out such patent defect, and hence 
the jury should find for the plaintiff. 

To this instruction defendant excepted. 

The court, on its own motion, gave the jury the following 
instructions: 

1. If the jury believe, from the evidence in the cause, that 
plaintiff, at or before the sale of the land in question to the 
defendant, knowing said land to be subject to overflow, used 
any artifice to mislead the mind of the defendant, and throw 
him off his guard, and to prevent him from making as care- 
ful an examination of the land in question as a man of 
ordinary prudence would otherwise have made; and that 
defendant was thereby misled, thrown off his guard, and 
prevented from examining said land, and in consequence 
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thereof was and remained ignorant of the fact that said land 
was subject to overflow, up to the time when he bought said 
land, then, and in that case, the jury should find for the de- 
fendant, and assess damages according to the measure here- 
tofore stated by the court. 

2. The burden of proof, under the issues in the case, is 
upon the defendant, and the jury will find for the plaintiff 
the full amount of balance of principal and interest due on 
the notes sued on, unless it has been proven to this jury by 
the evidence in the cause—lIst, that the defendant Carver, 
when he bought it off plaintiff, was ignorant that the land in 
question was subject to inundation or overflow, and that 
plaintiff, knowing that fact, failed to disclose it to defendant ; 
2d, that defendant was ignorant, when he bought said land 
of plaintiff, that it was subject to inundation or overflow, and 
that plaintiff represented to defendant, before said sale was 
closed, that it was not subject to inundation or overflow, 
knowing such representation to be untrue. 

3. If the jury find, from the evidence in the cause, that 
plaintiff either so misrepresented to, or concealed from de- 
fendant, as to the fact that said land was subject to overflow, 
they should find for defendant, on his counter-claim, and 
allow him such damages as they may consider he has sus- 
tained by reason thereof. 

4, If the jury find the issues joined on defendant’s 
counter-claim, or either of such counter-claims, for defendant, 
the measure of damages is the amount the land was worth 
in the market, less, if anything, in consequence of its being 
subject to overflow, than it would have been worth if it had 
not been subject to overflow. 

5. If the amount of damage so found by the jury be less than 
the amount of the balance of principal and interest due on 
said notes, the verdict should be for the balance due on said 
notes, after deducting such damage from the principal there- 
of, at the date of said notes; and if such damage be equal 
to such balance of principal due on said notes, the verdict 
should be for the defendant; and if the damages so found, 
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in favor of defendant, exceed the amount of said notes, the 
verdict should be for the defendant, for such excess. 

6. That unless the plaintiff knew, or had reason to believe, 
that the defendant was ignorant of the fact that the land in 
question was subject to overflow, he was not bound to state 
the fact to the defendant. 

7. If the jury believe, from the evidence in the cause, that 
before the defendant bought the land in question from the 
plaintiff, he was informed by plaintiff, or by any credible man 
or men, and believed by him to be such, and believed by him 
to be correctly informed on the subject, that the land in 
question was subject to overflow, then the jury should find 
for the plaintiff. 

To the giving of these instructions defendant excepted. 

The jury found a verdict for the amount of the notes and 
interest. 


Drummond & Lipscomb, for plaintiff in error. 


I. The court erred in refusing to grant the continuance. 
The absence of a material witness, in the military service of 
the United States, is sufficient cause for the continuance of a 
suit. (See Session Acts of Mo. 1863, p. 15.) The affidavit 
was sufficient in other respects. (1 Mo. 700; 4 Mo. 444; 8 
Mo. 500. ) 

Absence of a witness in the military service is an additional 
cause for continuance. (See title of above Act of 1863, p. 
15.) 

II. The court erred in giving to the jury the first instruc- 
tion on the part of the plaintiff, viz: 

The error consists in this, that the instruction submits the 
question as to whether the defect was latent or patent to the 
jury. This is a question of law, to be decided by the court. 
The defect complained of is the overflow of the land; this 
would be patent only when the water was on the land, or 
when there were apparent signs of the inundation. The de- 
fect was latent, and the court should so have instructed the 
jury. (See Web.’s Dic., voc. “ latent” and “ patent” ; Dart’s 
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Vend. 38.) This instruction ignores the question of fraudu- 
lent representations, and yet directs the jury to find for the 
plaintiff if they believe the defects patent. 

III. The second instruction, given by the court of its own 
motion, is erroneous. It requires the defendant to prove that 
he was ignorant that the land overflowed, and that plaintiff 
knew he was ignorant thereof. It is never in the power of one 
party to prove what the other does or does not know. To 
know that an article sold for a sound price, is defective ; and 
not to disclose the defect, is fraud. (27 Mo. 531; Dart’s 
Vend. 40, and notes; 24 Mo. 223.) 

IV. The third instruction is erroneous; it makes the duty to 
disclose depend entirely upon plaintiff’s knowledge or reason 
to believe that defendant was ignorant of the defect. He 
(plaintiff) is bound to disclose latent defects. (Dart’s Vend. 
40, and notes ; 24 Mo. 223.) The party selling property will be 
presumed to know its quality. (Hill. on Vend. 327.) In such 
case he is bound to disclose defects, if unknown to the pur- 
chaser. (Hill. on Vend. 827 ; McAdams v. Cates, 24 Mo. 223. ) 

Where a vendor sells a defective article, knowing the ex- 
istence of the defect, for a sound price, and does not disclose 
it to the vendee, he is guilty of fraud. (27 Mo. 531; 24 
Mo. 223; Rolle Abr. 90; Southern vy. Howe, 2 Rolle, 5.) 


T. L. & W. R. Anderson, for defendant in error. 


I. The instructions asked by the plaintiff, and those given 
by the court at its own instance, embrace the whole law of the 
case. They substantially instruct the jury, that if the plain- 
tiff failed to disclose the fact that the land was subject to 
overflow, the defendant being ignorant of it; or that plaintiff 
represented to the defendant that it was not subject to over- 
flow ; or that he misrepresented or concealed from defendant 
the fact that said land was subject to overflow, they should 
find for defendant ; thus making the law of the case as broad, 
if not broader, for the defendant, than the counsel conceived 
it to be, as shown by the allegations in the counter-claim. 
(Dart’s Vend. 88.) 
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Bates, Judge, delivered the opinion of the court. 


There is no ground for reversing this case. The instruc- 
tions given required the jury to find for the defendant if the 
plaintiff misrepresented to the defendant, or concealed from 
him, the true condition of the land sold; or used any artifice 
to mislead the defendant as to its condition. This put the 
case as favorably for the defendant as the law required, and 
the other instructions did not weaken the effect of those first 
mentioned. Without repeating them all, it is sufficient to 
say, that, taken together, they presented the case to the jury 
very fairly. 

The motion for a continuance is not considered, because it 
is not made a part of the record by the bill of exceptions. 
Judgment affirmed. Judge Bay concurs. 

Judge Dryden did not sit, having been of counsel in the 
lower court. 


Tae State, Respondent, v. Newron CrawrorD, Appellant. 


Practice, Criminal—Instructions—Doubt.—All that is required of the court is, 
that, in a suitable case for such an instruction, it should instruct the jury, 
that if upon the whole case they have a reasonable doubt of the guilt of the 
accused, they’should acquit him. (State v. Dunn, 18 Mo. 419, P. 4, affirmed.) 


Appeal from Washington Circuit Court. 


S. Voullaire, for respondent. 


M. Frissell, for appellant. 


Bates, Judge, delivered the opinion of the court. 


This was a prosecution for rape. The appellant contends 
that the evidence left it doubtful whether he was the person 
who committed the offence. The appellant asked the court 
to instruct the jury as follows: “The jury must be satisfied 
beyond a reasonable doubt that Newton Crawford was the 
person who committed the act complained of, or they must 
find the defendant not guilty.”” The court refused to give 
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that instruction, but did give the following: “If, upon a fair 
and candid examination of all the evidence in the cause, 
the jury find good reason to doubt of the guilt of the pris- 
oner, they will acquit him. An absolute and demonstrative 
certainty is hardly attainable in any case of this nature, 
but the jury are at liberty to act upon that degree of as- 
surance, such as prudent men properly act upon in the 
more important concerns of life.” 

The instruction which was asked by the defendant and re- 
fused was properly refused. There is no warrant for asking 
an instruction as to a particular fact going to constitute, that 
if the jury has a reasonable doubt as to that fact, it must ac- 
quit. (State v. Dunn, 18 Mo. 425.) 

It is with some hesitation that we refrain from reversing 
the judgment on account of the instruction given by the 
court through a fear that the latter part of the instruction 
may have so qualified that part which preceded it as to give 
to the jurors an incorrect idea of their duties. The founda- 
tion of the instruction is, that every man is presumed to be 
innocent until the contrary is proved. Therefore, after the 
jurors have given to all the evidence full and fair consider- 
ation and comparison, if the evidence does not so prepon- 
derate against the defendant as to produce in their minds a 
moral certainty of the guilt of the accused, he should be ac- 
quitted. Absolute certainty is not required; that would be 
almost, if not quite, an impossibility in respect to anything 
depending on human testimony ; for the possibility of false- 
hood, by design or involuntarily, attaches to the testimony of 
every man. If, from the evidence, the jury are morally cer- 
tain of the truth of the charge, they must find the defendant 
guilty, and, on the contrary, if they are morally certain that 
the charge is not proved, they must find the defendant not 
guilty ; and in neither of these two cases has the principle that 
the defendant is entitled to the benefit of a reasonable doubt 
any application : but if the jurors are in such a condition of 
mind that they are not morally certain either that the charge 
is proved, or that it is not proved, (the evidence being, as it 
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may be expressed, in equtlibrio,) then the principle has ap- 
plication, and the reasonable doubt in their minds must be 
solved in favor of the accused. The first part of the instruc- 
tion states the principle with apparently sufficient clearness. 
Something of discretion must be left to the Circuit Court in 
the use of language which may be comprehended by the 
jurors, of whose intelligence and capacity the judge can form 
some opinion. But the latter part of the instruction author- 
izes the jury to act upon such degree of assurance as prudent 
men properly act upon in the more important concerns of 
life. It is difficult to determine what this clause of the in- 
struction would be understood by the jurors to mean in its 
application to the evidence given in this case. It might 
properly be construed to mean that they could act in finding 
their verdict as prudent men would act in the decision of a 
question affecting an important concern of life, in respect to 
which there was no presumption in favor of either side of the 
question ; but inasmuch as such a construction would cause 
the clause to contradict the preceding part of the instruction 
which is so plainly expressed, we think that it is scarcely 
reasonable to suppose that such construction could have 
been adopted by the jury. Upon the whole, therefore, al- 
though we regret the use of the particular language em- 
ployed, we cannot hold that it had such meaning as to con- 
stitute it error. 
Judgment affirmed ; the other judges concur. 


James S. Evans, &c., Appellant, v. James Gisson’s ADM’R, 
Respondent. 


Partnership.—Evans v. Gibson, 29 Mo. 223, affirmed. 
Appeal from St. Frangotis Circuit Court. 
Frissell and Bush, for appellant. 


Noell and Carter, for respondent. 
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Bay, Judge, delivered the opinion of the court. 


This case has been in this court before, and is reported in 
29 Mo. 228. The petition, as originally framed, made James 
S. Evans and Jesse R. Evans co-plaintiffs, but the court 
allowed an amendment to be made by striking out the name 
of Jesse R. Evans as plaintiff. 

The bill contained allegations of both trust and fraud, 
but the cause was tried and a decree made vesting the prop- 
erty in James S. Evans, plaintiff, upon the theory that he 
acquired the title by virtue of his purchase at sherifi’s sale 
under execution against A. Reed & Co. The judgment was 
reversed and the case remanded upon the ground that the 
decree was a complete departure from the pleadings and 
based upon a case not averred in the petition, and that the 
petition itself was radically defective for the reason that it 
did not aver a dissolution of the partnership of A. Reed & 
Co., nor that any settlement of the partnership concern had 
been had, nor that Reed was indebted to the partnership. 

The plaintiff, after the cause was remanded, again amend- 
ed his petition, making Jesse R. Evans co-plaintiff, and 
averring that the property was purchased with the partner- 
ship funds, and for the use and benefit of the partnership; 
also, a dissolution of the partnership and an adjustment of 
partnership accounts. Upon the second trial, it appeared in 
evidence that no part of the consideration money for the 
purchase of the lots had been paid to Gibson, though, some- 
time after the title bond given by Gibson to Reed had been 
returned to Gibson, Evans tendered to Gibson the consider- 
ation money, which Gibson declined to receive. It further 
appeared in evidence that the improvements upon the lots 
were mostly paid for out of the store of J. S. Evans & Co., 
of which firm Reed was a member, and that the partnership 
was dissolved. There was no proof of any adjustment or 
settlement of partnership accounts, or that Reed was indebted 
to the firm, nor was there any proof tending to show fraud 
on the part of Gibson, which, according to the decision of 
this court in 29 Mo., were essential to entitle the plaintiffs to 
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the relief prayed for. The plaintiffs also failed to show that 
the lots were purchased by Reed for the benefit of the firm. 
Upon the evidence, therefore, as preserved in the bill of ex- 
ceptions, the court below properly dismissed the bill. 

The other judges concurring, the judgment will be 
affirmed. 





Exiza E. Smarr, Appellant, v. Ann E. McMaster, Apm’x 
OF THE Estate or 8. H. K. McMaster, Respondent. 


Practice—Final Judgment—A ppeal.—A mere judgment “‘ that defendant recover 
of the plaintiff his costs” is not a final judgment from which an appeal lies. 
(Young’s Adm’r v. Stonebraker, 33 Mo. 117.) 


Appeal from Hannibal Common Pleas. 


The verdict and judgment were entered as follows: 

Now at this day come the parties by their respective at- 
torneys, and this cause coming on to be heard, the issue 
herein joined is submitted to the jury, twelve good and law- 
ful men, legally elected, tried and sworn; and after hearing 
the evidence and the arguments adduced in the cause, the 
jury retire to their room to consider their verdict. The said 
jury return into court and render the following verdict, to 
wit: “We, the jury, find for the defendant. John L. Lacy, 
Foreman.”” Whereupon, on motion of defendant, it is con- 
sidered by the court that said defendant, Ann EK. McMaster, 
administratrix of the estate of Samuel H. K. McMaster, de- 
ceased, have and recover of the plaintiff, Eliza E. Smarr, the 
costs of this suit, as well in this court as in the court below, 
and that the said defendant may have her writ of execution 
against said plaintiff for the costs aforesaid. 


J. L. Robards, for appellant. 


Bates, Judge, delivered the opinion of the court. 


The record in this cause shows that in the lower court a 
verdict was found for the defendant, and a judgment rendered 
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against the plaintiff for costs, “ but no final determination of 
the right of the parties in the action.” From all that ap- 
pears here, the cause is still pending in the lower court. The 
appeal is dismissed. 

Judges Bay and Dryden concur. 


——_1#00+—_ 


A. R. Taytor, Respondent, v. Isaac H. Hunt, Executor oF 
J. Hunt, deceased, e¢ al., Appellants. 


Administration—Judgment—Securities.—Where the administrator and his se- 
surities on his official bond are proceeded against under the provisions of 
secs. 14 and 15, of Art. V. of the administration act, (I. C. 1855, p. 162,) for 
the refusal of the administrator to pay money in accordance with the order 
of the County Court, the defendants cannot be permitted to show that the 
administrator had no funds in hand applicable to the demand. The adminis- 
trator is bound by the judgment of the County Court, and its action carnot 
be controverted in any collateral proceeding. The securities are also pre- 
cluded by the conditions of the bond executed by them. (State to use of 
Griffith v. Holt, 27 Mo. 340, affirmed.) 


Appeal from Jefferson Circuit Court. 


A. R. Taylor obtained an allowance in the Jefferson 
County Court against the estate of James Hunt, deceased, 
in the 7th class, on the 2d day of April, 1861, for $116.48, 
and afterwards, on the 10th day of October, 1861, obtained 
an order in the county as follows: 

“A. R. Taylor, plaintiff, v. Isaac Hunt, executor of estate 
of James Hunt, defendant. On motion to pay over.—Now 
at this day come said plaintiff by his attorney and presents 
his motion requiring the executor of said estate to pay over 
to the said plaintiff the sum of one hundred and sixteen dol- 
lars and forty-eight cents, the amount of his allowance 
against said estate, in the 7th class; which motion being 
heard and fully understood by the court, it is considered by 
the court that said motion be sustained.” Upon this order 
the plaintiff Taylor had an execution issued which was re- 
turned in part satisfied, and no further goods found where- 
14—VOL. XXXIV. 
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on to make the balance. On the 10th day of April, 1862, a 
scire facias was issued against the sccurities of Hunt, upon 
the hearing of which judgment was rendered by the court 
against them, and on appeal in the Circuit Court judgment 
again went against them. On the trial in both the inferior 
courts, Hunt’s securities offered to prove by Hunt’s settle- 
ments, that, at the time the order to pay over was made, 
there were no assets in his hands as executor of said deceased ; 
which the court refused to let them do, but held that the 
order to pay over was conclusive upon the securities. 


J. L. Thomas, for appellant. 


I. The order of the County Court was not conclusive upon 
the securities of Hunt, and they should have been permitted 
to show that at the time the order was made. Hunt had 
neither money nor effects belonging to the estate of James 
Hunt in his hands sufficient to pay appellee’s allowance, or 
any part of it. (12 Mo. 356.) 

II. The case relied on by appellee, reported in 27 Mo. 340, 
is not a case similar to this. The order of the County Court 
in that case found that there was so much due from the ad- 
ministrator to the distributees; in this case the court ordered 
the payment of a demand which had already been allowed. 
The main issue in the case in the 27 Mo., before the County 
Court, was whether there was anything due from the adminis- 
trator to the distributees. The final order of the court in 
such a case, appealed from, will bind the securities ; so will 
the allowance in this case be conclusive upon the securities 
as to the amount which the estate of Joseph Hunt owes ap- 
pellee. The securities cannot now say that the allowance 
in Taylor’s favor was improper or unjust, but they certainly 
can allege and prove that their principal had no funds on 
hand with which to pay it. 

III. The case in the 12 Mo. 856, is identical with the pres- 
ent, and it was made under a statute exactly similar to the 
one now in force. (Compare § 11, R. C. 1845, p. 98, and § 
11, R. C. 1855, p. 161.) 
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IV. The principal, Isaac Hunt, has been guilty of no 
breach of his bond, but has fully and faithfully administered 
the estate confided to his care. 

V. The order of the County Court is void for uncertainty 
in not finding facts sufficient upon which to base an order. 
(§ 11, R. C. 1855, p. 161.) 


A. Green, for respondent. 


I. The court below committed no error in rejecting the 
final settlement of the executor offered in evidence by the 
defendants. It was not competent to go behind the judg- 
ment of the County Court to show such settlement. The 
order of said court to pay plaintiff’s demand is conclusive 
upon the securities. (State to use of Griffith v. Holt, 27 Mo. 
540, and authorities there cited.) 

II. Such order to pay over is conclusive, unless it be shown 
that it was obtained by fraud. This was not attempted. 

III. The case of Polk v. Farrar (12 Mo. 356), referred to 
by appellant, is not in point. It was a general order to pay 
demands of a certain class, and made long before final settle- 
ment; whereas in this case the order to pay over was made 
when the final settlement was made. If the executor was 
aggrieved, he could have appealed. 

IV. Whether the case of Polk v. Farror (12 Mo. 356) be 
reconcilable with the case of the State to use of Griffith v. 
Holt or not, the /atter is supported by the weight of authority, 
and is a case precisely in point with the case here before the 
court. 





DrybeEn, Judge, delivered the opinion of the court. 





The County Court of Jefferson county allowed and classed 
a demand in favor of the respondent against the estate of 
James Hunt, the testator, and afterwards made an order re- 
quiring the executor to pay the same. The order to pay not 
being obeyed, the respondent took execution against the prop- 
erty of the executor; and it having been returned only par- 
tially satisfied, the respondent instituted the present proceed- 
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ings against the executor and his securities, on his official 
bond, under the provisions of the 14th and 15th sections of 
Art. V. of the administration law of 1855, to recover the 
balance remaining unpaid. On the trial in the Circuit Court, 
where the case had been taken by appeal from the County 
Court, the appellants offered to prove, that, at the time when 
the order to pay was made, the executor had no money of the 
estate in hand applicable to the demand in question; but the 
court refused to admit the testimony, and this is assigned for 
error. 

It is by law made the duty of the County Court to ascer- 
tain, at every settlement, the amount of money of the estate 
that has come to the hands of the executor or administrator, 
and to order him to pay the same to the creditors. On the 
trial, then, of the respondent’s motion for the order in this 
case, the very point in issue was whether the executor had 
money in hand applicable to the respondent’s demand, and 
the issue had necessarily to be passed upon by the court and 
found in the affirmative before the order to pay could be 
made. The fact, then, as between the respondent and the 
executor has become res adjudicata, and upon well established 
principles cannot be again controverted by them in any col- 
lateral proceeding. 

The executor being precluded by the order to deny the 
fact on which it was based, his securities are in the same con- 
dition, not because they were parties to the record, as was 
their principal, with the right to appeal or prosecute a writ 
of error, but because by the stipulations of their bond they 
bound themselves to the performance of whatever should be 
required of their principal by the order or sentence of any 
court having jurisdiction. The condition of their bond is 
“that the said Isaac Hunt, executor of the last will of James 
Hunt, deceased, shall faithfully execute the last will of said 
deceased, account for, pay over, and deliver all moneys and 
property of said estate, and perform all other things touching 
said administration required by law, or the order of any court 
having jurisdiction.” To hold the securities, therefore, con- 
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cluded by the order is but holding them to their agreement. 
The court committed no error in refusing to admit the evi- 
dence. (State to use of Griffith v. Holt et al., 28 Mo. 340.) 

Let the judgment be affirmed. The other judges concur. 


—_+200e+——_ 


JosHua, (a man of color,) Plaintiff in Error, v. W. H. 
Purse anD R. M. Penn, Defendants in Error. 


Slave—Freedom—Pleading.—A petition filed by one held as a slave, praying 
ieave to sue for his freedom in forma pauperis, is an ex parte proceeding, and 
cannot be treated as a pleading setting forth a cause of action which enti- 
tled the petitioner to a judgment. The petition or declaration must show 
upon what ground the plaintiff claims his freedom. 


Error to Pike Circuit Court. 


Campbell and Henderson, for plaintiff in error. 


D. P. Dwyer, for defendants in error. 


Bates, Judge, delivered the opinion of the court. 


The ‘Act to enable persons held in slavery to sue for 
their freedom,” in its first section, provides that “ any per- 
son held in slavery may petition the Circuit Court, or 
judge thereof in vacation, for leave to sue as a poor person, 
in order to establish his right to freedom, and shall state in 
his petition the ground on which his claim to freedom is 
founded.” 

In the present case, upon the petition so filed, an order 
was made that the petitioner be allowed to sue; but no 
pleading was filed by the plaintiff as a legal statement of his 
cause of action against the defendants. Instead, thereof, it 
seems that the petition for leave to sue was regarded as the 
plaintiff’s declaration or petition stating his cause of action ; 
and a demurrer to it was filed and sustained. The petition 
for leave to sue, and the petition as a declaration, are distinct 
things, and must be kept so. The petition for leave to sue 
is wholly ez parte and preliminary to the suit, which must 
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be commenced by a petition under the general practice act. 
In remanding the case that a proper petition may be filed, it 
is thought proper to state, that the petition must show upon 
what ground the plaintiff claims a right to freedom. 

Judgment reversed and cause remanded. Judges Bay 
and Dryden concur. 


—_++1o6e »>—_—_— 


Henry C. Wricut, Defendant in Error, v. WiLLIaM TRUvEs- 
DAIL, Plaintiff in Error. ; 


Bonds and Notes—Practice.—No question of law saved for the consideration 
of the court. 


Error to Warren Circuit Court. 


E. A. Lewis and L. J. Dryden, for defendant in error. 
J. C. Moody, for plaintiff in error. 


This is an action brought by Wright, the holder, against 
Truesdail, the endorser, of a negotiable promissory note made 
by one Woolsey. There is no allegation in the petition that 
payment of the note was demanded at @ny time, or that 
Truesdail was ever notified of its non-payment. To cure 
this, it is charged that Woolsey was insolvent from the ma- 
turity of the note, and that a suit against him would have 
been unavailing. This is no excuse for the want of a de- 
mand and notice. (See Davis v. Franciscus, 11 Mo. 572; 
Story on Promissory Notes, § 203, &c.) The writ was served 
by copy, and no answer or demurrer was filed, and it is 
manifest defendant knew nothing of the suit until after 
judgment and the court below had adjourned. The error 
is on the face of the record. The judgment below ought, 
therefore, to be reversed. 

The petition was as follows: “ Plaintiff states, that on the 
first day of January, 1861, James H. Woolsey, by his prom- 
issory note, hereto attached, promised, for value received, 
to pay William Truesdail the sum of four hundred and 
sixty dollars, twelve months after the date thereof; that after- 
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wards the said William Truesdail assigned by endorsement 
and delivered said note to the plaintiff in this suit. Plaintiff 
states, that at the time of the maturity of said note the 
maker thereof, the said James H. Woolsey, was so insolvent, 
that a suit against him would have been unavailing ; that he 
has continued so insolvent, and is a non-resident of this 
State. Plaintiff, therefore, prays judgment against said 
William Truesdail, for said sum in said note specified, and 
interest thereon, and costs of suit.” 


Bay, Judge, delivered the opinion of the court. 


This was a suit by the endorsee against the endorser of a 
promissory note, but it does not appear from the face. of the 
petition whether it was negotiable or not. Judgment was 
rendered by default. The record does not show that a mo- 
tion was made to arrest or set aside the judgment, nor was 
any bill of exceptions filed in the cause. No question of law 
is saved for the consideration of this court.* 

Judgment affirmed ; the other judges concurring. 


George Kempr, Appellant, v. Marcaret Kempr, Re- 
spondent. 


Divorce—Pleading.—A petition for divorce, which states, in the words of the 
statute, that the defendant was, at the time of the marriage, and still is, 
impotent, and also adds the particular cause of impotency, is sufficient. 

Divorce—Pleading.—One or two unconnected acts cannot be pleaded as show- 
ing that the plaintiff is entitled to divorce on the ground that the defendant 
has offered such indignities as to render his condition intolerable. One or 
more acts of drunkenness would not produce that condition, habitual drunk- 
enness for the space of two years being one of the causes of divorce declared 

by the statute. 





* The petition, it will be observed, upon its face sets forth a good cause of 
action against the assignor of a non-negotiable note; as for the purpose of the 
suit, itis presumed the petition sets out the note according to its legal effect.. 
There was, therefore, no error apparent upon the face of the record.—Rxp. 
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Appeal from Marion Circuit Court. 


H. L. Lipscomb, for appellant. 


The plaintiff maintains that the demurrer was improperly 
sustained ; that the allegations in said petition constitute a 
good cause of action, and, if supported by proof, entitled the 
plaintiff to a divorce. (Hooper v. Hooper, 12 Mo. 354; R. 
C. 1855, p. 663.) 


McCabe. § Anderson, for respondent. 


I. The demurrer was well taken and properly sustained. 
The very definition of impotence implies this; impotence 
may be truly defined as such an incurable incapacity as ad- 
mits of neither copulation or procreation. (Bish. on Mar- 
riage and Divorce, 228.) 

The petition does not allege that the defect is incurable ; 
but it should have done so. The burden of proof is on the 
plaintiff to establish, both that the defect existed at the time 
of the marriage, and that itisincurable. ( Bish. Mar. & D. 235.) 

II. A single exhibition of drunkenness, on the part of either 
husband or wife, cannot with propriety be said to amount 
to indignities such as to render the condition of either party 
intolerable. 

The statute evidently contemplates a series of acts, all 
directed to the same end; they must also be offered; no 
single act falls within its meaning. Jndignities is the word 
used by the lawmakers ; hence the demurrer to this second 
and last cause of action was well and properly sustained by 
the Circuit Court. 

III. The statute will, under certain circumstances, relieve 
against continued and habitual drunkenness by divorcing the 
parties; but this drunkenness must have been habitual, and 
for the space of two years. It is a special cause of divorce, 
complete in itself, and it is assumed cannot be introduced as 
proof of any other cause of divorce allowed by the statute. 
The law has wisely affixed a limit beyond which the offend- 
ing party may not go in drunkenness ; but within this limit 
the parties must bear with the infirmities of each other. 
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Bates, Judge, delivered the opinion of the court. 


This was a petition for divorce. An amended petition was 
filed, to which the defendant demurred. The demurrer was 
not sustained, and judgment given for the defendant, from 
which judgment the plaintiff appealed to this court. 

The amended petition stated two causes for divorce. The 
first was, that at the time of the marriage of the parties “ the 
defendant was, and still is impotent, in that the mouth of the 
vagina of the said Margaret was and still is closed, so as to 
prevent copulation. The second was, that the defendant 
offered to the plaintiff such indignities as rendered his con- 
dition intolerable, “in this, that the defendant did, in his 
presence, and in the presence of others, make herself, by the 
use of whiskey, (which she, without plaintiff’s knowledge, 
obtained from one Coster,) beastly drunk; and in this, that 
defendant, in the presence of the plaintiff, as well as in the 
presence and under the eyes of others, laid down on the 
ground and urinated upon herself, making, by that means, 
her clothes wet, and in a most unseemly and unladylike con- 
dition.” 

The objection taken by the demurrer to the first cause of 
divorce, stated in the petition, was, that it was not alleged 
that the defect charged was incurable. The statute provides 
for impotence, as a cause for divorce, in these words, ‘* when 
either party, at the time of the contract of marriage, was, 
and still is impotent.” It does not define what shall consti- 
tute impotence; but this case shows such an incapacity as 
admits of neither copulation nor procreation; and the aver- 
ment of impotence is in: the words of the statute, with the 
specification of the particular character of the impotence. 
If the defect be curable, then the defendant is not impotent 
in the sense of the law, for it is not every temporary or occa- 
sional incapacity for copulation which is intended, but per- 
manent and lasting inability. There is then meant by the 
word impotent, that the defect is incurable ; and the petition 
having charged that the defendant is impotent, has thereby 
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alleged that the specified defect is incurable. The court 
therefore erred in sustaining the demurrer. 

As to the second ground of divorce charged, it is impossi- 
ble to lay down any rules that will apply to all cases, in de- 
termining what indignities are grounds of divorce, because 
they render the condition of the injured party intolerable. 
(Hooper v. Hooper, 19 Mo. 357.) In the present case two 
acts are alleged, both very disgusting, but together failing to 
show that the plaintiff’s condition is intolerable; that one, 
or repeated states of drunkenness, would not produce that 
condition, (as meant by the law,) is evident, from the fact 
that one ground of divorce given by the same act is “ habit- 
ual drunkenness for the space of two years.” Whilst it is 
not denied that occasional drunkenness (especially of the 
woman) may form parts of the indignities to the other 
party which might render his condition intolerable, it cannot 
be held that one act of drunkenness, accompanied by the 
other indecency stated, (which resulted probably from drunk- 
enness,) make out a case such as was intended by the law. 
The second count should be stricken from the petition. 

Judgment reversed and cause remanded. Judge Bay 
concurs. 

Judge Dryden did not sit in the cause, having been of 
counsel in the court below. 


————_+002+>——- 

ALBIN Morener, Respondent, v. WILLIAM J. BirKHEAD ef al., 

Appellants. 

Justices’ Courts—Appeals.—W here the maker and endorser of a note are jointly 
sued, the former may take and file the appeal both for himself and his co- 
defendant. 

Appeal from St. Charles Circuit Court. 
A. Krekel, for respondent. 
Lewis & Alexander, for appellants. 
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Bay, Judge, delivered the opinion of the court. 


This was an action, instituted before a justice of the peace 
of the county of St. Charles, against Birkhead, as maker, and 
Knowlton, as endorser and guarantor of a promissory note. 
Judgment being given against the defendants, they appealed 
to the Circuit Court. Upon the trial in the Circuit Court, 
the court, sitting as a jury, made several declarations of law, 
among which is the following : 

“That the defendant appealing can only raise such ques- 
tions as concern his own interest. Knowlton having failed 
to appeal, or being joined in the appeal, the judgment against 
him remains as rendered by the justice. Birkhead cannot 
raise a question which exclusively affects his co-defendant.” 

Notwithstanding this declaration of the court, which was 
equivalent to holding that the appeal did not enure to the 
benefit of Knowlton, and consequently that he had no right 
to appear and avail himself of any defence that he might 
have to the action, yet the court proceeded to give judgment 
against both Birkhead and Knowlton. 

This was an error, for which the judgment must be re- 
versed and the cause remanded. From an examination of 
the record, it appears that the affidavit, required by law in 
case of an appeal from a justice of the peace, was made 
by Birkhead ; but it recites the fact that the appellants were 
injured by the judgment of the justice. The recognizance, 
moreover, though not executed by Knowlton, recites the ap- 
peal as being taken by both defendants. Our statute does 
not make it imperative upon the applicant for an appeal to 
make the affidavit himself, or to sign the recognizance, but 
both may be made by another person for him. In this case 
they were made by Birkhead, not only for himself, but for 
his co-defendant, Knowlton. We have not deemed it neces- 
sary to pass upon the other questions presented by the record, 
for the case may assume a different aspect after Knowlton is 
permitted to appear and disclose his defence. 

The other judges concurring, the judgment will be re- 
versed and the cause remanded. 
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NaNNIE B. BENNETT, ADMINISTATRIX OF WM. BENNETT, Appel- 
lant, v. JOHN VINYARD, Respondent. 


Execution—Return.—A return to an execution not authenticated by the sig- 
nature of the officer is not a proper return. 

Execution—Officer.—In a suit against a constable, upon his liability at the 
common law for failing to return an execution from a justice delivered to 
him, the plaintiff must show the nature and amount of the damages he 
has sustained. The sum directed to be levied by the execution is not the 
measure of damages. 

Executions—Justices’ Courts.—The act relating to executions (R. C. 1855), ex- 
cepting sections 34-43, does not apply to executions issued by justices of 
the peace ; it applies only to writs issued by courts of record. Art. 8, § 23, 
and following, of the act relating to justices’ courts, gives a remedy against 
the constable for failing to return an execution, but does not fix the sum 
specified in the writ as the measure of damages. 


Appeal from Jefferson Circuit Court. 
J. A. Beal, for appellant. 


The appellant insists on the following points : 

I. There was no return of the second execution, according 
to law and the command. There cannot be a return of an 
execution sufficient for legal purposes, unless the officer re- 
turns the execution to the justice, at the return day, with 
his official return endorsed upon it, and signed by him offi- 
cially. 

Il. An endorsement upon the execution not signed by Vin 
yard as constable, did not constitute a return as contem- 
plated by law. (8 Mo. 417; 22 Mo.13; 10 Mo. 780; R. C. 
751, § 66.) The statute allows a plaintiff, in execution from 
a justice, to file a transcript of the judgment in the Circuit 
Court, and upon a proper return by the constable of nulla 
bona, the clerk of the Circuit Court will issue execution on 
the transcript. In consequence of Vinyard failing to make 
proper return, the plaintiff could not sell the real estate of 
Rowe and other defendants in the execution, nor the goods 
in other counties, as in this very case he lost the opportunity 
of doing by Vinyard’s failure to make proper returns. 

This court has held that it is necessary for a purchaser 
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under a judgment to have a judgment, execution, and return 
of nulla bona by the constable, to give him a good title; 
otherwise a sale is not worth anything. (Coonce v. Munday, 
3 Mo. 3738; Burk v. Flournoy, 4 Mo. 116; Blain v. Cop- 
pedge, 16 Mo. 495; Gilbreath v. Kuykendall, 1 Pike, 50.) 

The defendant having confessed to the allegations of the 
petition, it was the duty of the Circuit Court to have given 
judgment for plaintiff. 


Green and Thomas, for respondent. 


I. The judgment was for the right party. Tie respond- 
ent’s return on the execution showed that nothing could be 
made, and it was proved that the execution was returned in 
the proper time. 

II. It was competent to prove by oral testimony when the 
execution was returned. (11 Ga. 524; Taylor v. Common- 
wealth, 3 Bibb, 356.) 

III. In equity the return of the constable is sufficient. It 
shows the manner in which the writ was executed and the 
time of return, and that nothing could be made out of the 
defendant therein, and that appellant was not injured by 
the acts of the constable. The omission to sign his name to 
the return is an accident that may be relieved in equity. (2 
Ky. Digest, 730, § 40; 738, § 127; Bassett v. Bowman, 3 
B. Monroe, 328; Warring v. Thomas, 1 Littel, 253; Ross 
v. Thompson, 1 J. J. Marshall, 600; Thomas v. Clark, 3 
Dana, 155.) 

IV. lt was competent for the respondent to sign the return 
at the trial. It would not change the substantial parts of the 
return in any respect. (Ky. Digest, 57, § 17, 21, 29, 32.) 

V. The 23d section of R. C., 934, is only directory in 
requiring the return to be signed. The essential part of such 
requirement is that the return must show the time and 
manner of the service, and this was shown in the endorse- 
ment on the execution; and the proof showed that this was 
written out by the direction of the constable, and is therefore 
his return, as it was on the same day delivered by him to the 
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justice. The endorsement showing the manner of the ser- 
vice, and filing the execution in the justice’s office, constitute 
in law the return. (State v. Melton, 4 Mo. 417.) 


Bates, Judge, delivered the opinion of the court. 


The petition stated that an execution, in favor of the plain- 
tiff, and issued by a justice of the peace, was delivered to 
the defendant, who was a constable, and that the defendant 
made a false return of the same; and that a second execu- 
tion on the same judgment was issued and delivered to the 
defendant, and that ‘ defendant failed to make a return of 
this execution to said justice within ninety days after the 
date thereof,” as was commanded by the writ. The petition 
then stated, that the balance of said execution and costs, with 
the exception of the $21 paid by William Null, is still due, 
and for which he asks judgment, and for judgment for costs, 
damages and the interest allowed by law in such cases. 
There was no averment in the petition that the plaintiff had 
sustained any loss or damage by reason of any of the mat- 
ters stated in the petition; nor was any testimony given to 
show such loss or damage. The answer put in issue the alle- 
gations as to the return of the first execution, and as, at the 
trial, no evidence was given to support them, they are con- 
sidered as abandoned. The answer stated, as to the second 
execution, that within the ninety days it was delivered to the 
justice, but that by accident the defendant omitted to sign 
his name to the return of nulla bona written upon the writ. 
(This was not a good return ; the signature was necessary to 
authenticate the writing.) At the trial, evidence was given 
tending to prove the averments of the answer. The plaintiff 
gave no testimony, and asked an instruction that this con- 
stituted no return, and that she was entitled to judgment ; 
which the court refused, and gave judgment for the de- 
fendant. 

From the beginning the plaintiff seems to have gone upon 
an erroneous idea, that upon the failure of the defendant to 
return the execution he was liable to pay the plaintiff the 
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whole amount specified in that writ. That was the law in 
reference to executions issued from courts of record, by the 
fifty-second section of the act to regulate executions, in 
the revision of 1835, but was changed by the fifty-ninth sec- 
tion of the act in the revision of 1845; and in the revision 
of 1855, the sixty-sixth section continues the law as estab- 
lished in 1845. 

But the sixty-fifth and sixty-sixth sections of the act of 
1855, to regulate executions, do not at all apply to this 
case. That whole act (1st sec.) applies only to executions 
issued from courts of record, except the eight sections im- 
mediately preceding the forty-fourth. The twenty-third and 
succeeding sections of the eighth article of the act to estab- 
lish justices’ courts and to regulate proceedings therein, pro- 
vide for a proceeding before the justice for a failure to make 
return of an execution, but does not fix the sum specified in 
the execution as the measure of the recovery ; and the thir- 
tieth section provides that the party injured may bring suit 
on the constable’s official bond, but this suit is not in either 
of the modes there provided. It is a suit against the officer, 
upon his liability at common law; and such being the case, 
it was necessary for the plaintiff to aver in his petition the 
damage sustained by him. The law does not infer any speci- 
fic damages from the matters averred under her petition. 
She could not have judgment for any amount whatever, and 
consequently the court did not err in giving judgment for 
the defendant. 

Judgment affirmed. Judges Bay and Dryden concur. 





Wiuram H. Smita e¢ al., Respondents, v. Joun Denny ef al., 
Appellants. 


Guardian and Ward.—The law presumes that a guardian who has made a 
final settlement of the estate of his ward, properly accounted for all the 
property which came to his possession as guardian. 
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Appeal from St. Charles Circuit Court. 
Krekel and Bruyere, for appellants. 


The court erred : 

I. In overruling the demurrer of defendants John Denny 
and Raphael Denny, because the petition does not state facts 
sufficient to constitute a cause of action in this, it does not 
show that the slave cannot be reached. A mere averment 
that the same is beyond the jurisdiction of the court, is not 
sufficient; the petition must aver that the same is either out 
of the State, or that she cannot be found; nor does it show 
that the same has been wrongfully and illegally dealt with, 
so as to prevent plaintiff from recovering the same. John 
Denny was, according to the petition, the trustee; in him 
was the legal title to said slave and the right of possession, 
even after the death of Rachel Smith. (Gibbons v. Gentry, 
20 Mo. 468; Richards v. Means, 22 Mo. 495.) He is the 
proper person to sue if any other person has the same wrong- 
fully in his possession, or sold her and converted the money 
to his own use: if he, John Denny, as trustee, has sold her 
and converted the money to his own use, he alone, and no 
other person, is responsible for such wrong act. There could 
be no illegal possession in the other parties defendant. If, 
John Denny, the trustee, had, as stated in the petition, joint 
possession of said slave with them, how could that be, except 
with his consent ? If the court should find even that, not- 
withstanding the legal title vested in John Denny as trustee, 
plaintiffs were entitled to the possession, a demand for the 
delivery of the slave must be averred in the petition. (Wil- 
liams on Personal Property, p. 23; Polk’s Adm’r v. Allen, 
19 Mo. 469.) 

II. According to the petition, John Denny was also clothed 
with the character of guardian of the person and estate of 
Rachel Smith, deceased. If he converted property of his 
ward to his own use, the proper remedy for Rachel Smith’s 
heirs was upon John Denny’s guardian bond, or by applying 
to the Probate Court of St. Charles county, to proceed under 
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sec. 34, R. C., p. 829, of the “ Act concerning guardians and 
curators.” There is no allegation in the petition that de- 
fendant Raphael Denny ever came to the possession of the 
slave ; there is no allegation that defendants converted the 
slave to their own use: an allegation that they sold the slave 
and converted the money to their own use, is not sufficient 
in an action for the recovery of the value of the slave. 


Wm. A. Alexander, for respondents. 


The demurrer of Clarissa Bruere and her husband, and 
Elvira Fisher and Lawrence Fisher her guardian, having 
been sustained by the court below, it is necessary to notice 
only the demurrer of the other defendants. 

I. The petition does state facts sufficient to constitute a cause 
of action. It does show that the slave, whose value is sued 
for, became the property of plaintiffs at the death of their 
half sister, the said Rachel Ann Smith ; that said Rachel Ann 
died ; that after her death the defendants converted said slave 
to their own use, and sold her for $1,030; that at the time 
of the conversion and sale she was the property of plaintiffs ; 
that she had been removed beyond the jurisdiction of the 
court and could not be reached. In cases of this nature, it 
is really not necessary to allege that the property cannot be 
reached by plaintiffs, nor is it necessary to state that defend- 
ants are unable to deliver the same: plaintiffs, in all cases of 
wrongful or tortious conversion, have a right to sue for the 
property or its value, and may sue one or all the parties 
to the conversion. (1 Hill. on Torts, 26-28, § 20-22; 
Neef v. Hunter, 30 Mo. 332; 2 Hill. on Torts, 244-249, 
§ 8, 4.) No demand is necessary. (R. C. 1855, p. 448, 
§ 34.) Demand never is necessary where conversion is 
alleged ; and when demand is necessary and no conver- 
sion is shown, the want of a demand cannot be set up 
by demurrer, but must be done by answer. (Ross v. Clark, 
27 Mo. 550; Wescott v. De Montreville, 30 Mo. 252.) 

As to the second, third and fifth points made in the de- 
15—VOL. XXXIV. 
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murrer of defendants, neither of them are grounds for de- 
murrer under the statute. (R. C. 1231, § 6.) 

IV. Raphael Denny is administrator of the estate of 
Rachel Denny, and as such is a proper party to this suit. 


Bates, Judge, delivered the opinion of the court. 


The petition states, that, in 1842, Rachel Denny, by deed, 
conveyed to John Denny, as trustee, two slaves ; that in said 
deed it was stipulated that Mary Smith should have the act- 
ual use, management and control of the said slaves as long as 
she should live, and that said slaves should descend to the 
children of the said Mary Smith, at her death to be their 
property ; that Mary Smith died, leaving an infant child, 
Rachel Ann Smith, who had also died whilst still a minor, 
leaving the plaintiffs her heirs and legal representatives, and 
that, after the death of Rachel Ann Smith, one of said slaves 
came to the possession of the defendants John Denny, Rachel 
Denny, Clarissa Viant, acting by her guardian Valentine 
Becker, and Elvira Fisher, acting by her guardian Lorenz 
Fisher, who sold said slave on the Ist day of January, 1857, 
and received the proceeds of the sale and appropriated it to 
their own use ; and that the slave has been removed beyond 
the jurisdiction of the court: that since said sale said Clarissa 
has become of age and intermarried with Gustav Bruere, and 
that they have received from Valentine Becker, guardian of 
said Clarissa, a portion of the money so received from the 
sale of said slave; that since said sale Rachel Denny died 
testate, and that John Denny and Raphael Denny are her 
executors. The petition also stated, that, on the 25th day 
of August, 185I John Denny was appointed guardian of said 
Rachel Ann Smith, and continued to act as such guardian 
until the death of the said Rachel Ann Smith, who died in 
the year 1853; and on the 11th day of March, 1857, the said 
John Denny, made a final settlement of his guardianship in 
the County Court of St. Charles county, but no distribution 
or partition was made by said County Court of the personal 
estate of the said Rachel Ann Smith. The petition in setting 
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forth the style of the cause, named as the defendants, ** John 
Denny, Raphael Denny, Gustav Bruere, and Clarissa Bruere 
his wife, and Elvira Fisher, and Lawrence Fisher ;’’ and the 
petition concluded as follows: “ Plaintiffs, therefore, say 
that by reason of the premises they are entitled to have and 
recover from the said defendants the value of said slave 
Sarah sold as aforesaid, and defendants became and are lia- 
ble to pay the same, which said slave on the Ist of January, 
1857, was of the value of one thousand and thirty dollars. 
Said plaintiffs ask judgment for said amount of one thousand 
and thirty dollars, with interest from the Ist of January, 
1857, together with costs.” 

Demurrers were filed to the petition, and were sustained 
as to Gustav Bruere and wife, and as to Elvira Fisher and 
Lorenz Fisher, and overruled as to John Denny and Raphael 
Denny, and judgment given against them, (and also, through 
inadvertence, against Gustav Bruere and Lorenz Fisher.) 

The demurrers of John and Raphael Denny should also 
have been sustained. As to Raphael Denny, there is no 
show of a case against him at all. The petition does not in 
any way connect him with the alleged possession and sale of 
the slave and conversion of the proceeds, and yet it sought 
judgment against him individually, and not as one of the ex- 
ecuiors of Rachel Denny. As to John Denny, the petition 
shows that at the time of the death of Rachel Ann Smith in 
1853, he was her guardian, and made final settlement of his 
guardianship in March, 1857, (after the sale of the slave.) 
Thus, as shown by the petition, he was lawfully in possession 
of the slave as of the estate of his deceased ward at the time 
of the sale, and was under a legal obligation to account for 
the same in the County Court; and having afterward made 
a final settlement, the law presumes that in that settlement 
he did account for all the property of his ward which had 
come to his possession, including the slave. Thus the peti- 
tion itself shows that a court of competent jurisdiction has 
already adjudged the matter in controversy as to John Den- 
ny, and the plaintiffs have no ground of action against him. 
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We are not warranted in giving an opinion upon a case not 
made by the record, and therefore we give no opinion of 
the precise effect of a judgment of the County Court upon 
the final settlement made by a guardian as a bar to the 
claims of distributees: it may be just that the plaintiffs 
should have leave to amend their petition ; and, therefore, 
the cause will be remanded. 

Judgment reversed and cause remanded. Judges Bay 
and Dryden concur. 


JosePH W. SavaGe, Defendant in Error, v. Jonn B. ALLEN 
et al., Plaintiffs in Error. 


Justices’ Courts—Set-off.—In a suit before a justice to a set-off filed by defend- 
ant, plaintiff may show part payment of the claim set up by defendant. 


Error to St. Charles Circuit Court. 


Savage, defendant in error, sued the plaintiffs in error, 
John B. Allen and W. H. Conner, before a justice of the 
peace, on a promissory note for one hundred dollars. The 
defendant Conner was not served with process, nor was there 
any appearance entered for him before the justice, or in the 
Circuit Court, nor was there any dismissal as to Conner in 
either court, but the judgment of the justice is expressed to 
to be rendered against defendant Allen. 

On the trial in the Circuit Court, the defendant introduced 
and proved the same set-offs which he had filed before the 
justice, to wit: 

1. A written contract for rent tending to show an indebted- 
ness of plaintiff to defendant Conner in the sum of forty 
dollars. 

2. An affidavit of W. H. Conner describing a lost note 
executed by plaintiff to him for fifty dollars, together with 
a written assignment of said note to defendant Allen; and 
thereupon plaintiff offered in rebuttal a contract made be- 
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tween Conner and the plaintiff for the cutting and delivery 
of certain wood, and an account of plaintiff against said Con- 
ner amounting to $17.50. Defendant objected to the intro- 
duction of this set-off against his set-off, but his objections 
were overruled by the court. Verdict and judgment for 
$82.02. 


Lewis § Alexander, for plaintiffs in error. 


I. A set-off against a set-off is wholly unknown to and un- 
authorized by law. It is in effect a new suit by plaintiff 
against defendant upon a demand of which the latter has 
had no lawful notice. If this is admissible, there can be no 
good reason why the defendant may not meet it with another 
set-off, and so on ad infinitum. 

Il. If the contract and account introduced by plaintiff had 
tended to show payment and satisfaction of defendant’s set-off, 
or that in fact the latter was invalid from its inception, they 
might have been admissible. But they are wholly discon- 
nected from defendant’s claim, and constitute, if anything, a 
wholly independent subsisting demand, to be enforced by 
suit in proper form. It perhaps does not satisfactorily ap- 
pear from the record whether Conner’s rent contract had 
been assigned to defendant Allen, so that he might use it as 
a set-off on the trial. But whether that had been or not, the 
assignment of the lost note distinctly enough appears as a 
proper set-off, and against this the plaintiff was allowed to 
introduce his new demand against Conner—a demand which 
could not have been allowed as a set-off, even if the positions 
of the parties had been reversed, without proof that it ac- 
crued before Savage had notice of the assignment from Con- 
ner to Allen. 

III. The statute authorizing set-offs before justices of the 
peace confines them wholly to demands held by the defendant 
against the plaintiff. (CR. C. 1855, p. 941, § 13 e¢ seq.) 


Bates, Judge, delivered the opinion of the court. 


This suit originated before a justice of the peace, where 
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judgment was given against the defendant, who appealed to 
the Circuit Court, where judgment was again given against 
him, and he has brought the case to this court by writ of 
error. 

The suit was upon a note to which the defendant set up 
offsets, among which was a claim for rent due from the plain- 
tiff to one Conner, and assigned by Conner to the defendant. 
The plaintiff offered and gave in evidence, in rebuttal of de- 
fendant’s claim, anagreement by Conner to supply the plain- 
tiff with firewood, and that if he did not do so the expense of 
procuring it should be deducted from the rent, and also such 
expense for getting firewood. The defendant objected to 
that testimony, but the particular ground of objection is not 
shown by the record, and now urges in this court as an ob- 
jection to the testimony that it was an offset to an offset, 
which was in effect a new suit. If that objection had been 
properly saved it would not avail the plaintiff in error, be- 
cause the matter given in evidence intended to sNow part 
payment of the defendant’s offsets, and not another offset by 
the plaintiff. 

Judges Bay and Dryden concur. 





Puitip P. Orrick aND Wire, Appellants, v. Jostan Pratt, 
Apm’R OF THomas J. Rossins, Respondent. 


Dower—Quarantine—Election.—The widow electing to take a child’s share, 
under the statute R. C. 1855, p. 670, § 11, is to be considered as dow- 
eress, and is entitled to her quarantine until her share of the estate be prop- 
erly assigned to her. If the rents of the mansion-house of the deceased, or 
of the plantation thereto belonging, be collected by the administrator, the 
widow is entitled to demand the same up to the date of the assignment of 
the dower by partition. (R. C. 1855, p. 670, § 21, and R. C. 1855, p. 166, 
§ 14.) 

Dower— Assignment—Partition.—The setting off a child’s share in partition to 
the widow is an assignment of dower. 

Dower—Messuage and Plantation.—The widow is entitled to her quarantine of 

the whole of the farm or plantation upon which the mansion-house of the 
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deceased was situated. If part of the same have been rented by the hus- 
band to a tenant, she is entitled to a share of the rents equal to her propor- 
tion of the estate until the expiration of the tenant’s term; from that time 
she is entitled to the whole rent until dower be assigned. (R. C. 1856, p. 
672, § 21.) 


Appeal from St. Charles Probate Court. 


T.W. Cunningham, with Lewis & Alexander, for appellants. 


I. Dower is defined to be, “the portion which a widow 
hath of the lands of her husband at his decease for the sus- 
tenance of herself and education of her children.” (Toml. 
Law Dic. 578.) The “child’s part” is, therefore, nothing 
more than a measure of quantity. The election to take it 
does not change the nature or origin of the title—does not 
metamorphose “ dower” into “inheritance.” It is assigned 
as dower, and derives no odor from the statute of descents 
and distributions. The words of the statute are conclusive 
of the question. The widow may “ elect to be endowed ab- 
“ solutely in a share of such lands equal to the share of a 
“child,” &c. CR. C. 1855, p. 670, § 11.) It is difficult to 
perceive the basis of the first instruction given for the de- 
fendant, unless it be that the Legislature intended to provide 
for the widow a means of rejuvenation at their option. 

II. The statute provides that, until dower be assigned, the 
widow may remain in and enjoy, &c. No condition appears 
as to the kind or quantity of dower, or whether with or with- 
out election of any sort. The privilege of election would be 
a mere snare for the unwary widow if she were thus to be 
deprived of the home and appurtenances which are unequivo- 
cally assured to her by a distinct and independent provision 
of law. (R. C. 1855, p. 672, § 21.) 

Quere—If the widow “remain in and enjoy,” &c., for a 
year or two previous to making any election, must she on 
such election pay over back rents ? 

III. The expression “ messuage or plantation thereto be- 
longing” means at least the whole tract under cultivation 
belonging to deceased on which his mansion-house is situa- 
ted. If there be only a “ messuage,” it means that; if there 
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be a “plantation,” it means that just as clearly. (R. C. 
1855, p. 672, § 21.) The right to “remain in and enjoy” 
implies the right to receive the profits for the time being. 
(1 Lomax on Real Prop. 91; Latham v. Latham, 3 Call. 181 ; 
Graham v. Graham, 6 Mon. 561; Chaplin v. Simmons, 7 Mon. 
837, 338 ; Driskel v. Hanks, 18 B. Mon. 864, 865. ) 


Coalter and Krekel, for respondent. 


I. The widow is entitled to dower under the statute R. C. 
1855, p. 668, § 1, and, under the 21st section, to remain in 
the mansion-house of her husband, and the messuage or 
plantation thereto belonging, until dower be assigned, without 
being liable to pay rent for the same, unless she takes by elec- 
tion under the 11th section of the same act. Her right is 
absolute until divested by election. 

II. The widow has no right to the possession under the 
claim of quarantine until dower is assigned of lands of 
which her husband was not seized in fact at the time of his 
death, and which were severed by lease in the actual posses- 
sion of tenants detached and disconnected from the mansion, 
messuage or plantation. 

III. That the widow, when she elects to take, in lieu of 
dower, a child’s part in the lands of her deceased husband 
equal to the share of a child under the 11th section of the 
dower act, subject to the payment of debts, all her rights 
and claims under the 1st and 21st sections are extinguished 
by her election. 

The widow retained the possession of the mansion-house 
and the messuage thereto belonging of her deceased husband 
from April, 1859, till March, 1862; and she never was de- 
forced therefrom or required to pay rent for the same, and 
her possession was a continuation of the intestate’s. 

The sixty-six acres, alleged in the plaintiff’s petition to 
be part of the plantation belonging to the mansion-house 
tract, were not in the actual possession of the intestate at the 
time of his death, but were severed therefrom by lease and 
in the possession of tenants; her claim of quarantine does 
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not extend to the ambit of the tract, as evidenced by title 
deeds, but only to the part enclosed by fence; and the 
term messuage is held to include a few acres adjoining 
the dwelling-house and peculiarly appropriate thereto. 
(Carey v. Buntain, 4 Bibb, 217; 1 Lomax, 91; Grayson & 
Wife v. Moncure, 1 Leigh, 449; Smith v. Smith, 13 Ala. 329 ; 
5 Munf. 348; 4 Black. 334; 5 Black. 261.) 

Under the 45th section of the 2d article concerning the 
administration of estates, “the administrator, under the di- 
rection of the court, shall lease the real estate for any term 
not more than three years, and the slaves for a period not 
more than one year at a time, and shall receive and recover 
such rents, hire and wages;” and, under the 14th section 
of article 6th of said act, “the court shall order such sum 
to be paid to her (the widow) out of the hire of slaves and 
the rent of real estate as shall be in proportion to her in- 
terest in the slaves and real estate.” These are limited 
until dower shall be assigned, or otherwise, until she makes 
her election under the 11th section of the “ Act concerning 
dower.” Under this section, she elects to take a child’s part 
of the real estate absolutely, subject to the charge of the 
debts of the intestate. 

Whenever real estate is by statute made liable for the pay- 
ment of debts of the deceased, there it constitutes legal as- 
sets, and as legal assets are such as come into the hands and 
power of the executor or administrator, or such as he is en- 
trusted with by law, by virtue of his office, to dispose of in 
the course of administration ; or, in other words, whatever an 
executor or administrator takes by virtue of his office, is to 
be considered as legal assets. Therefore, the rents were 
rightly incorporated into the funds of the estate and admin- 
istered as assets. (1 Sto. Eq. §51,52; Williams on Exec’rs, 
§ 1483; Zoller on Exec’rs, Ch. 8, p. 409.) 

By the 4th section of the “ Act concerning dower,” the 
widow would be entitled to one-third of the rents and profits 
on the distribution of the personal estate. Tlie instructions 
of the plaintiffs not being supported by the evidence were 
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lawfully refused. (19 Mo. 408; 8 Mo. 707; 27 Mo. 26; 82 
Mo. 411, 366; 33 Mo. 340.) 

By the common law, dower is an inchoate title, and is 
created by the concurrence of marriage and scizen, and is con- 
summated by the death of the husband, and this title is mere- 
ly’a chose in action to one-third part of the lands, during her 
natural life, whereof her husband was seized of an estate of 
inheritance at any time during the marriage to which she 
shall not have relinquished her right of dower in the manner 
prescribed by law; and as an incident to dower the widow 
has the privilege, by law, to remain in the capital messuage 
or mansign-house, or other house whereof she is dowable, forty 
days after her husband’s death: this right of quarantine 
being an incident of dower, was confirmed by Magna Charta, 
Ch. 7. The Ist section of the “ Act concerning dower’’ is 
an affirmative statute, discharged of debts; and the 21st sec- 
tion of said act gives to the widow a personal privilege as 
an incident to dower. To authorize the widow to claim 
the privilege to remain in the mansion-house and the mes- 
suage or plantation thereto belonging, she must have a title 
upon which to base herclaim. Now her title to dower may 
become extinguished under our statute: Ist, by the relin- 
quishing her dower in the manner prescribed by law; 2d, 
electing in lieu of dower to take an absolute estate in the 
lands of her deceased husband equal to the share of a child 
under the 11th section of the “‘ Act concerning dower ;” 3d, 
by a devise accepted by her under the 15th section ; and 4th, 
by jointure under the 17th section. Now, it is evident, that 
whatever and whenever the widow elects to take under any 
one of these sections, that which she takes is not dower, but 
a substitute for dower, and does not pass under the name 
of dower. (1 Kentucky Digest, 518; Still v. Swan, Lit. 
Select Cases, 156.) Then when she elects to take under 
the 11th section, she evinces her election by deed to take 
part of the land charged with the debts of the intes- 
tate. Dower the widow takes under title by law: a 
child’s part is different in its character and tenure; this she 
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takes by contract, an absolute fee simple, an acquisition of 
real estate by her own act or agreement. This 11th section 
being repugnant to the 1st and the 21st, being an adjunct of 
the Ist, they both cease to operate in her behalf by her own 
choice ; she cannot claim the privilege held out to her in the 
21st section, because she has nothing upon which to base her 
claim ; she is not a doweress—-her dower is extinguished by 
her own election, and she has no title upon which to base 
her claim under any statute; her dower is merged in the in- 
heritance by release, and she is vested with a fee simple ab- 
solute, and holds her right by title purchased in the real 
estate of the intestate as tenant in common with her three 
children, and the possession of any one of them is the pos- 
session of all. 

Now, as regards her claim to the mansion-house and mes- 
suage, she is remitted to her right under the common law, 
which is the substratum of all other laws; its rules prevail 
unless repealed expressly or by necessary implication, and 
under which she may tarry in the mansion-house forty days, 
which is called her quarantine ; after which she may be evict- 
ed by the heirs. (Co. Lit. 326; 1 Hill. on Real Estate, 141, 
142 ; Seider v. Seider, 5 Whart. 208.) The widow cannot 
elect to take under one section and also claim the benefit of 
another repugnant to her election; she cannot claim under 
both. If this construction of the statutes be correct, then 
the court below committed no error in refusing the instruc- 
tions asked by the plaintiffs, and in giving the instruction 
asked for by the defendant; and the court will not reverse 
the judgment given below unless it appears that error has 
been committed materially affecting the merits of the action. 
(32 Mo. 366; R. C. 300, § 34.) 


Bates, Judge, delivered the opinion of the court. 


Orrick’s wife was the widow of Thomas J. Robbins, who 
died in April, 1859. At the time of the death of Robbins, 
he owned a tract of land in St. Charles county, and occu- 
pied a dwelling-house upon it, together with some land about 
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it, used for out-houses and stables, a garden, a meadow, and 
other lots. And adjoining this land, and on the same tract 
of land, was a field of sixty-six acres, which, at the time of 
Robbins’ death, was rented out and in the actual possession 
of a tenant. After the death of Robbins, his widow contin- 
ued to occupy the part of which he died actually possessed, 
without accounting to the estate for any rent therefor. Rob- 
bins died the owner of other lands also. The widow, under 
the eleventh section of the act concerning dower, elected to 
be endowed absolutely, in a share of her husband’s lands 
equal to the share of a child, in lieu of dower of one-third 
part thereof for her life; and her share was assigned to her 
in partition, which partition was so made that the estate of 
Robbins should receive the rents until the first day of March, 
1862, after which time the individual heirs were to receive 
the rents of the several parcels of land allotted to them re- 
spectively. The estate of Robbins received the rents of the 
sixty-six acres from the time of his death until the first day 
of March, 1862. The plaintiffs, Orrick and wife, (who was 
the widow of Robbins,) petitioned the St. Charles Probate 
Court for an order upon the administrator of the estate of 
Robbins, that he should pay them (in right of the wife) the 
rent received from said sixty-six acres up to the first day of 
March, 1862. The court refused their petition, and gave 
judgment against them, from which they appealed to this 
court. 

1. The share of the estate of her deceased husband, which 
the widow elected to receive absolutely, (in lieu of one-third 
for life,) is to be regarded as dower ; and until it was assigned 
to her she was entitled to remain in and enjoy the mansion- 
house of her husband, and the messuages or plantation there- 
to belonging, without being liable to pay any rent for the 
same. (Secs. 11 & 21 of the “ Act concerning dower.”’) 

2. If the administrator received the rent of the mansion- 
house and the messuages or plantation thereto belonging, or 
any part thereof, before the assignment of dower to the 
widow, the court should order such sum to be paid to her. 
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(Sec. 14, of Art. 6, of the “Act respecting executors and 
administrators.”’) 

3. The partition in this case was equivalent to an assign- 
ment of dower. 

4. As to what is meant by the words used in the statute, 
“ messuages or plantation” belonging to the mansion-house. 
In Indiana, under a statute, which entitled the widow to con- 
tinue in the mansion-house and messuage thereunto belong- 
ing until her dower was assigned, it was said, in the case 
of Grimes v. Wilson, 4 Black, 333, that “it is difficult to 
define with precision the signification of the legal term mes- 
suage. The best writers represent it as synonymous with 
house, and as embracing within its meaning an orchard, gar- 
den curtilage, adjoining buildings, and other appendages of 
a dwelling-house, but they limit the ground which may be 
appropriated to these purposes to a small quantity. The 
statute, by using the words mansion-house and messuage, 
cannot be supposed to have designed to give to the latter 
term a meaning entirely new and inconsistent with its usual 
sense ; and though the act may have somewhat enlarged its 
import, so as to include a few acres of land (greater or less 
in extent, according to circumstances) adjacent to a dwell- 
ing-house and appropriated peculiarly to its use, it cannot 
be construed so as to make that term embrace a whole farm 
or plantation.” In Virginia, where the widow was entitled, 
until dower was assigned, to continue in possession of the 
mansion-house and plantation belonging thereto, she was 
held to be entitled to the whole tract of land, including 
unenclosed woodlands. (Latham v. iatham, 3 Call. 181; 
Moore v. Gilliam, 5 Munf. 348.) In Kentucky, under a 
similar law, she was held entitled to the enclosed lands, but 
not to the unenclosed woodlands. 

Our own statute, extending the widow’s quarantine to the 
mansion-house and messuages, or plantation, may well be 
understood to mean that when the mansion-house was on a 
plantation she should have the whole plantation without re- 
striction to the messuage ; but when there is only a messuage 
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attached to the mansion-house, she should have only that. 
This appears to be the more reasonable when it is considered 
that so large a portion of the population of the State live 
upon and derive their support from plantations or farms, as 
they are more commonly called, which are generally small ; 
and that, upon the death of the husband, the possession of 
the whole farm by the widow may be very often of great im- 
portance for the present support and comfort, not only of the 
widow herself, but also of the family, of which, by the death 
of her husband, she has become the head. And it is improb- 
able that any great injury can happen to any other person 
by this construction of the statute, for any person having an 
interest in the land, or a creditor of the widow, may apply 
for assignment of the widow’s dower, at any time after the 
husband’s death, and thus terminate her quarantine. (Sec. 
38 of the Dower Act.) 

There remains only the question whether, if, at the death 


‘ of the husband, a portion of the plantation be rented out and 


possessed by a tenant, the widow is entitled to the possession 


\ or receipt of rents of that part, and the question is not with- 





\out difficulty. 


On the one hand, it forms a portion of the plantation, to 
the whole of which she is entitled ; and on the other hand, the 
statute, which confers his right, apparently supposes an act- 
ual possession in the husband, to which she succeeds, by 
providing that she shall remain in the mansion-house, &c. 
If there be distinct farms or plantations upon one tract of 
land, it is clear that the widow has her quarantine of that 
only which belongedeto the capital mansion-house of her 
husband, that is, of the farm upon which was situated the 
house usually occupied by the husband immediately before 
the time of his death. 

Again, there may be one farm composed of several distinct 
tracts of land, and it appears probable that in such a case 
the widow would be entitled to her quarantine of the whole. 

If the owner of a plantation rent out a particular field, or 
part of it, that is not necessarily a separation of the field or 
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part from the plantation. Whether it be or not is a question 
of fact, for determination in each case. If it be not perma- 
hently separated, yet the widow’s right being merely pos- 
sessory, and she being unable to have actual possession dur- 
ing the term created by her husband, she cannot have her 
quarantine of such rented part until the term shall expire, 
and then her right would immediately attach. In this case, 
therefore, we think the widow’s right, in the rents collected 
by the administrator, to be as follows: for the rents received 
for the unexpired term created by her husband, she was en- 
titled only to a part thereof, in proportion to her general in- 
terest as doweress in the real estate ; and from the time of the 
expiration of the term created by her husband, at the time 
of the assignment of her dower, she was entitled to the whole 
rent. 

Judgment reversed and cause remanded to the lower court 
for further proceedings, in accordance with this opinion. 
Judges Bay and Dryden concur. 


Joun Garner, Respondent, v. THe HANNIBAL AND St. JOSEPH 
RaILroaD Company, Appellant. 


Corporations — Railroads — Pleading.—A petition against a railroad company 
which states that the defendant, whilst running its locomotive, &c., negli- 
gently, struck the cattle of the plaintiff, &c., shows a good cause of action 
at common law. 

Practice—Pleading.—If the petition set forth a good cause of action at com- 
mon law, other irrelevant allegations may be disregarded, or stricken out 
as surplusage. 


Appeal from Marion Circuit Court. 


The facts are sufficiently stated in the opinion. 

The following instructions prayed by defendant were re- 
fused : 

1. If the jury believe from the evidence that the stock 
sued for in this case was not in Harmon Hollyman’s enclosed 
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field at the time said stock was struck and killed, as alleged 
in plaintiff's petition, they will find for the defendant. 

2. The jury are instructed that the defendant is not re- 
quired to fence on each side of its railroad where the same 
passes through an enclosed field. 

8. The jury are instructed that the defendant is incorpo- 
rated by virtue of an act of the General Assembly of this 
State, entitled “ An act to incorporate the Hannibal and St. 
Joseph Railroad Company,” approved February 16, 1847, 
and the several acts amendatory thereof, by none of which 
is defendant required to fence on each side of its railroad. 

4. Defendant is not subject to the provisions of the 52d 
section of the act entitled “An act to authorize the formation 
of railroad associations, and to regulate the same,” approved 
December 13, 1855, as alleged by plaintiff in his petition. 

5. If the jury believe from the evidence that the stock 
sued for in this cause was killed in Harmon Hollyman’s en- 
closed field, and said railroad was not enclosed by a lawful 
fence where it passes through said field; and the jury fur- 
ther find that the defendant paid Harmon Hollyman the 
damages resulting from the location and construction of de- 
fendant’s railroad through said field, the duty of fencing on 
each side of said railroad through said field was on said Har- 
mon Hollyman, and not on the defendant, and the jury will 
find for the defendant. 

6. The plaintiff cannot recover in this cause unless he 
proves that the defendant was guilty of negligence in killing 
the stock sued for; and if the jury believe from the evidence 
that the person in charge of the locomotive which struck said 
stock tried to scare said stock off the track by blowing the 
whistle, then the defendant, through its agents, exercised 
reasonable care and diligence, and they will find for the de- 
fendant. 

7. If the jury believe from the evidence that the stock 
sued for were in Harmon Hollyman’s enclosed field at the 
time they were killed, without any authority or license from 
said Hollyman, said stock was there unlawfully, and the de- 
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fendant is not bound to fence its road as against said stock, 
and they will find for the defendant, unless they further find 
that said stock were negligently killed by defendant’s loco- 
motive or cars. 


Pratt 5s McCabe, for respondent. 
Carr, for appellant. 


I. Admitting the allegations in the petition to be true, 
they do not show any legal cause of action against the ap- 
pellant. The petition is based on the 52d section of what is 
known as the General Railroad Law, entitled “An act to 
authorize the formation of railroad associations, and to regu- 
late the same,” approved December 15, 1855, (R. C. 1855, 
p. 437) by which it is provided, that “every corporation 
formed under this act shall erect and maintain fences on the 
sides of their road where the same passes through enclosed 
fields, and until such fences and cattle-guards shall be duly 
made the corporation and its agents shall be liable for all 
damages which shall be done, by their agents or engines, to 
cattle, horses, or other animals thereon.” The first allega- 
tion in the respondent’s petition is, that the appellant is “a 
body politic and corporate, created under and by an act of 
the Legislature of this State, entitled ‘An act to incorporate 
the Hannibal and St. Joseph Railroad Company,’ approved 
February 16, 1847, and the acts amendatory of the same,’ 
which allegation is admitted in the answer. Now, if the 
appellant was formed under the latter act, then it is not a 
“ corporation formed under this act,” 7. e., the General Rail- 
road Law, approved December 13, 1855. And if it is not 
formed under said act, then it is not subject to “ the duties, 
liabilities, and provisions,” imposed by the 52d section of 
said act, requiring “ every corporation formed under said oe 
to erect and maintain fences on the sides of their roads 
where the same passes through enclosed fields,” provided 
such duty of erecting and maintaining fences is “ not incon- 
sistent with the provisions of the appellant’s charter” on 
that subject. 
16—VOL. XXXIV. 
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II. The appellant, by virtue of its charter, has large and 
beneficial franchises granted to it, and is under correspond- 
ing responsibility to the public as a common carrier of pas- 
sengers and freight. It is bound to carry for all persons 
who apply, unless it has a reasonable excuse for the refusal 
to do so. The company thus becomes a kind of public offi- 
cers, and owe to the public a general duty, independent of 
any contract in the particular case. (Red. on Railw. 261.) 
Thus it is held liable, by virtue of its office, as a common 
carrier, for all damage and loss to goods during the carriage, 
from whatever cause, unless from the act of God, which is 
limited to inevitable accident, or from the public enemy, 
(id. 232,) and to passengers for injury, where there is the 
* smallest negligence.” (ld. 323.) The appellant is under 
paramount obligation to the public to carry passengers and 
property with speed and safety. It is under secondary obli- 
gation to persons living along the line of its railroad so to use 
its rail cars as not to injure their stock that may trespass 
upon its railway. (See the very able and learned opinion 
of the Court of Appeals of Kentucky on this point, delivered 
by Justice Wood, in the case of Louisville & Frankfort R.R. 
Co. v. Ballard, 2 Metcalf, 180.) 


DryDEN, Judge, delivered the opinion of the court. 


The errors complained of in this case relate, 1st, to the re- 
fusal of the court below to arrest the judgment ; 2d, to the 
instructions to the jury given by the court of its own mo- 
tion; and 3d, to the refusal of instructions asked by the 
appellant. 

1. As to the refusal of the court to arrest the judgment. 

he motion in arrest was based on the supposed insuffi- 
ciency of the petition. The petition contains three counts, 
substantially alike, the first of which is as follows: “ Plain- 
tiff states that defendant is a body politic and corporate, 
under and by the laws of the State of Missouri, and duly 
organized pursuant to an act of the Legislature of this 
State, entitled ‘ An act to incorporate the Hannibal and St. 
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Joseph Railroad Company,’ approved on the 16th day of 
February, A. D. 1847, and the acts amendatory of the same. 
That on the first day of January, 1859, and from that time 
until the institution of these proceedings, the defendant was 
the owner and proprietor of a certain railroad, known as 
the Hannibal and St. Joseph Railroad, together with the 
track, cars, locomotives and other appurtenances thereto be- 
longing; that said road runs through the land of Harman 
Hollyman, in the said county of Marion, which land is en- 
closed in a field, and was on that day enclosed in a field, and 
from the time aforesaid until now; and on that day was in 
the possession of said Hollyman, and has since and is now 
used and enjoyed by him, the said Harman Hollyman, at 
times, as and for a pasture for horses, cattle and hogs, the 
property of him, the said Hollyman, and of others; and on 
said day, and since the said has kept in said field horses, 
cattle and hogs, the property of him, the said Hollyman, 
and of others. Plaintiff says, the defendant, on the said 
day, and since, has run its locomotives and trains of cars 
through said field without having erected any fences along 
the sides of its railroad, through said field, to prevent cattle 
and animals from getting on the track of said railroad, as is 
required by the law of this State, which said law was ap- 
proved at the city of Jefferson, on the 15th day of December, 
A. D. 1855, and made applicable to the road of the defend- 
ant; thatthe stock, cattle, hogs, &c., were lawfully on the 
premises of the said ——-—— anq_of the said company, and 
being so were struck by the locomgtive of the defendant, 
as hereinafter set forth; that is to say, on the ninth day of 
August, A. D. 1859, and at the county aforesaid, the de- 
fendant, whilst running their locomotive with a train of cars, 
attached negligently, struck five head of young steers, the 
property of the plaintiff, and at the place aforesaid, with 
its locomotive, and killed them, which steers were of the 
value of twenty dollars each, and of the entire value of one 
hundred dollars, whereby the value of the same was lost to 
the plaintiff. Wherefore, plaintiff sues, and asks judgment 
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for the value of the same, together with fifty dollars dam- 
ages and his costs in this behalf.” 

It is contended by the appellant’s counsel that the petition 
was intended to show, but failed in showing, against the ap- 
pellant a statutory cause of action under the 52d section of 
the general railroad law, and that because of the failure the 
petition is bad and insufficient to support the judgment. It 
is clear enough the petition is short of showing any liability 
on the appellant under the provisions of the 52d section, 
and it is equally clear that in drawing the petition the pleader 
thought his case in someway affected by that section; yet 
we are not led to the same conclusion from these considera- 


’ tions as that arrived at by the appellant’s counsel. All the 


matter in the petition that relates to the locus in quo, and 
to the duty of the appellant to fence its road, and to its 
omission to do so, may be stricken out, and still leave alle- 
gations enough to make a good cause of action at common 


| law. And it is well settled, that in such case the irrelevant 


matter may be disregarded and stricken out as surplusage. 
(1 Chitty’s Pl. 262, 3; Crocker v. Mann, 3 Mo. 472.) 
Stripped of the redundant matter, the petition makes out a 
clear case of actual negligence, for which the appellant would 
have been answerable in damages at common law. There 


_ was, therefore, no fault in overruling the motion in arrest. 


2. As to the instructions given by the court, of its own mo- 
tion. The following is the evidence in the case, bearing upon 
the question of negligence : Harman Hollyman, on the part 
of the respondent, testified, that “he was sitting in his 
house, within a few feet of the railroad, when hearing a very 
fierce, sharp and unusual whistle of the locomotive of the 
train running west, he instantly ran to the road, and looking 
down the track, in the direction of the approaching train, 
saw some cattle going up and some down, in front of the 
locomotive. The train was running at a good rate of speed. 
On going to where he had seen the cattle he found five head, 
three dead, and two crippled so badly they could not walk.” 
Further testifying the witness said: “The track here is 



















































OCTOBER TERM, 1863. 





Garner v. Hannibal & St. Jo. R.R. Co. 





straight, and the engineer could have seen the cattle on the 
track for one mile ; I suppose the whistle was to procure the 
putting down of the brakes; the train did not check up; 
the engineer did not ring the bell, nor blow the whistle, be- 
fore the cars crossed the State road, afew yards beyond 
where the cattle were struck ; when I first saw the cars they 
were running at a high rate of speed, and did not stop.” 

In this condition of the evidence, the court gave the in- 
structions complained of as follows: 

1. “If the jury believe, from the evidence in the cause, 
that defendant’s locomotive struck, killed. and wounded the 
stock of the plaintiff, and that such striking was the result 
of carelessness or negligence of the agent or agents of the 
defendant, they should find for the plaintiff, and give him 
such damages as will compensate him for the loss he has 
sustained. But if they believe, from the evidence, that the 
injury so done was not at all the result of any carelessness or 
negligence of said defendant’s agents, or any one of them, 
but was inevitable if care and diligence had been used by 
the defendant’s agent or agents, then they should find for the 
defendant.” 

2. “If the jury believe, from the evidence, that the defend- 
ant used reasonable and ordinary care in endeavoring to 
drive said stock off the track before they were struck by 
the locomotive, such care as a man of ordinary prudence 
would use to save his own property from damage, they should 
find for defendant.” 

These instructions, in our opinion, give an exposition of 
the law as favorable to the appellant as under the evidence 
in the case it could reasonably ask. 

3. The third and last ground of error which we are called 
to consider, is the refusal of the instructions asked by the 
appellant. All these, except the first and sixth, seem to 
have been asked under a total misapprehension of the nature 
of the case on trial. They are based upon the notion that 
the verdict of the jury was to be controlled by the question 
whether the road was fenced or not, and by the question as 
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to whose duty it was to fence ; whereas the question sub- 
mitted to the jury, on the pleadings and evidence, was 
whether the appellant had been guilty of actual negligence, 
unaffected by the consideration whether the road was or was 
not fenced, or whether it was the duty of the appellant or 
any one else to fence. The instructions, then, upon the sub- 
ject of fencing were out of place and inapplicable to the case, 
and properly refused. 

The first of the series of instructions asked by the appel- 
lant proposed to limit the liability of the appellant to such 
injury to the cattle as was committed within the enclosed 
field of Hollyman. There was nothing in the issues which 
rendered it material whether the injury was committed with- 
in or without the enclosure. The sixth instruction asserts 
the proposition, that “if the person in charge of the locomo- 
tive which struck said stock tried to scare said stock off the 
track by blowing the whistle, this was the exercise of rea- 
sonable care and diligence, and exonerated the appellant.” 
According to this, there is no obligation on the engineer to 
check the speed of his train, however practicable and full of 
promise, and the full measure of his duty is discharged by 
a blast of his whistle, as well when the train is so near that 
the destruction of the animal is inevitable, as when so dis- 
tant that the means might prove efficacious. The instruc- 
tion was clearly wrong, and was properly refused. 


Let the judgment be affirmed. The other judges concur- 
ring. 
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Joun R. Catvert, Respondent, v. Tae HANNIBAL AND St. 
JosePpH RaitRoap Company, Appellant. 


Railroads—Action—Negligence.—In an action against a railroad company for 
negligently killing stock, the plaintiff must prove actual negligence, or 
such facts as impose a liability under thestatute. (R. C. 1855, p. 649, § 5.) 
Pleading.—(See Garner v. Hannibal & St. Jo. R.R., ante, p. 235.) 
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Appeal from Shelby Circuit Court. 


The petition was as follows : 


Plaintiff states that defendant is a corporation created 
by an act of the General Assembly of the State of Missouri, 
entitled “ An act to incorporate the Hannibal and St. Jo- 
seph Railroad Company,” approved February 16,1847; and 
as such did, on or about the 15th day of April, 1859, in the 
county of Shelby aforesaid, by their agents, servants, loco- 
motives and railroad cars, negligently and carelessly run 
over, maim and kill, certain cattle belonging to plaintiff. to- 
wit, one cow of the value of twenty-five dollars, and one 
heifer of the value of ten dollars; for which he asks judgment. 


Lipscomb and Carr, for appellant. 


I. The petition does not show any legal cause of action 
against the appellant. It does not show that the stock sued 
for was not killed on a part of the railroad not enclosed in a 
lawful fence, nor does it show that it was not killed in the 
crossing of a public highway, so as to relieve the respondent 
of proof of actual negligence or carelessness. (Brown v. The 
Hannibal & St. Joseph R.R. Co. 83 Mo.) 

II. But if the petition be held sufficient, then the evidence 
is not sufficient to sustain the petition. 


Pratt and Benjamin, for respondent. 


This was an action by plaintiff against the railroad for 
killing stock upon the line of its track. 

The evidence shows that the cattle were killed upon an un- 
enclosed part of the railroad, in Shelby county. 

The railroad seems willing to contest all actions for killing 
stock, assuming that negligence on the part of the agents 
must be shown to entitle the plaintiff to recover under the 
railroad law. (R. C. 1855, p. 487, § 52.) This law only 
applies to enclosed fields, and excuses them if their railroad 
is lawfully fenced from the penalties imposed by the General 
Railroad Law. 
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The law of Missouri requires the railroads to fence their 
roads with a lawful fence. If said roads are not so fenced, 
and any animals are killed or injured by the cars, &c., the 
owner may recover the value of the stock without proof of 
any negligence of the agents. (R.C. 1855, p. 649, § 5— 
Damages. 

It follows that the railroads are responsible by law for all 
negligent killing by their agents when the railroad is well 
fenced, and if not fenced, for any killing of stock; and in the 
case before the court, the verdict of the jury and judgment 
of the court below ought to be affirmed. 


DryDEN, Judge, delivered the opinion of the court. 


The petition in this case contains a clear and concise 
statement of the facts, imposing a common law liability upon 
the appellant for the alleged negligence of its agents. But 
this is not enough for the appellant, who insists that the pe- 
tition is bad because it does not likewise aver the facts ne- 
cessary to create a statutory liability, and for this cause 
moves in arrest of judgment. It is unjust to the public that 
the time of the courts should be occupied in the consideration 
of a question so utterly devoid of merit. 

There is nothing in the objection. The judgment, how- 
ever, must be reversed. 

There was a failure of evidence on the point of negligence. 
It was pretty clear the cattle were killed by the appellant’s 
engines, but no fact or circumstance attending the killing 
was given indicative of negligence. No witness in the case 
was present when the injury was committed, nor did the evi- 
dence establish the facts which, under the fifth section of the 
act concerning damages, dispenses with proof of actual 
negligence, viz., that the road was not enclosed by a lawful 
fence at the place of the injury; nor that the accident did 
not occur at the crossing of a public highway. The evidence 
tended to show the absence of a fence, but there was nothing 
as to the public highway. If a party would relieve himself 
of the burden of proving actual negligence, he must show 
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both the want of enclosure and the occurrence of the injury 
at a place not the crossing of a public highway. The court 
below ought, therefore, to have directed the jury that there 
was a failure of evidence. As the case goes back, since the 
evidence preserved in the bill of exceptions shows several, 
and not a single trespass in killing the cattle sued for, we 
would suggest to the plaintiff the propriety of amending his 
petition, so as to show each several trespass in a separate 
count. 

Let the judgment be reversed and the cause remanded. 
The other judges concur. 


Rosert F. Fowuer, ApM’R de bonis non oF Epwarp R. For- 
MAN, Appellant, v. JOHN BASHORE’S ADM’R, Respondent. 


Practice—Final Judgment—Appeal.—No appeal lies until final judgment. 
Appeal from Lewis Circuit Court. 


The verdict and judgment were as follows: 

At this day come the said parties, by their respective at- 
torneys, and thereupon came the jury, and, after hearing the 
instructions from the plaintiff and defendant, then retired to 
their room to consider of their verdict, and again return 
herein to court and say, upon their oaths, “* We, of the jury, 
find that the money in the custody was the plaintiff’s. The 
jury find that the defendant has not received more than a 
reasonable compensation for his labor and expenses.” There- 
upon the jury was discharged. 

At this day come said parties, by their attorneys, and there- 
upon said plaintiff files motion herein for James McPike, 
commissioner, to pay over the funds now in his hands to the 
plaintiff, and for final decree ; which said motion was, by the 
court, overruled. To the overruling and decision of the 
court plaintiff excepts. 
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It is, therefore, considered by the court that defendant 
have and recover of said plaintiff the costs and charges 
herein laid out, and expenses, and have execution therefor. 


Lipscomb & Pratt, for appellant. 
T. L. Anderson & Son, for respondent. 


Bates, Judge, delivered the opinion of the court. 


There is no final judgment in this case. There is a judg- 
ment for costs, but there is no final determination of the 
right of the parties in the action. 

The case is still pending in the Circuit Court. 

The appeal is dismissed. Judge Bay concurs. 

Judge Dryden did not sit, having been of counsel in the 
lower court. 


GEORGE BRUCE, TO THE USE OF REUBEN PULLIS, Respondent, v. 
WituiaM M. Sims e¢ al., Appellants. 


Witness—Conveyance.—The grantor or vendor of property is not a competent 
witness to alter, change, or qualify the effect or terms of the instrument of 
conveyance. 

Practice—Pleadings—Trial.—A party cannot be permitted at the trial to con- 
tradict the facts as set up by his pleading. 


Appeal from Montgomery Circuit Court. 


Howell, Ricketts and Hardin, for respondent. 


The instructions given and refused were as follows: 


1. Fraud cannot be presumed, but must be proven to the 
satisfaction of the jury. 

2. If the jury find for the plaintiff, they ought to assess 
his damages at the value of said slave at the time of the 
seizure of the same under the executions, and also allow 
him interest, as damages on said value, at the rate of six per 
cent. per annum, from the day of such seizure to this date. 
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3. Although the jury may believe that Davis, at the time 
he sold said slave to Pullis, did so with the intent to hinder, 
delay and defraud his creditors, yet the jury ought not, for 
that reason, to find against plaintiff, unless they are satis- 
fied from the evidence that the plaintiff joined and con- 
curred with Davis in such intent. And the court granted 
the same, as prayed for by the plaintiff; to which ruling of 
the court, in granting the same, the defendant objected and 
excepted. 

The defendants prayed the following instructions, num- 
bered one, two, three, four, five, six, seven, and eight; but 
the court refused the fifth instruction, as prayed for, to which 
ruling of the court defendants saved their exception: 

1. Before the jury can render a verdict for the plaintiff 
in this cause, they must be satisfied from the evidence that 
the plaintiff was the purchaser of said negro from Davis, 
for a valuable consideration, and that said sale was made in 
good faith. 

2. If they find, from the facts and circumstances in this 
case, that said negro was put into the hands of Pullis for the 
purpose of preventing the same from being taken by the 
creditors of Davis, in execution for their debts, the same is 
fraudulent and void as against the defendants in this case, 
and they are bound to find for the defendants. 

3. If they believe, from the evidence, that said bill of sale 
was made and accepted in order to cover up said property 
from Davis’ creditors, or to hinder or delay his creditors, 
then said bill of sale is fraudulent, and said property was 
liable to the execution, and they must find their verdict for 
the defendants. 

4. The jury are required and bound to take into consider- 
ation all the facts and circumstances in evidence in this case, 
and they may find, from the circumstances of the case, that 
the sale of the negro was not in good faith, but was fraud- 
ulent. 

5. If the jury find, from the evidence, that said negro was 
redeemed, and the mortgage to Ridgway was paid off with 
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partnership money, or with a note given by Abat for part- 
nership money, then Davis had an interest in the negro 
which was subject to sale under the executions of the de- 
fendants, and the plaintiff cannot recover in this action with- 
out there has been a settlement of partnership accounts, and 
Davis was found to have no interest in the partnership. 

6. Although fraud cannot be presumed, but must be 
proved, yet it is not necessary that it be proven by direct 
testimony. The jury may find fraud to exist from circum- 
stances alone. 

7. If Davis, by the conveyance, intended to defraud, hin- 
der or delay his creditors, and Pullis was aware of his inten- 
tion, and received the conveyance with a view of delaying 
such creditors, the transaction is fraudulent, whatever con- 
sideration may have passed between them. 

8. The petition and amended or supplemental petition of 
Pullis, read in evidence by the defendants, should be con- 
sidered as an admission in the case, and the jury may believe 
any part thereof, and may disbelieve the balance. They are 
not bound to regard the whole of it alike. 


Craddock, Gordon, Henderson and Hayden, for appellant. 
Lackland, Cline & Jamison, for respondent. 


1. The court did not err in excluding the deposition of 
Thomas J. Davis. (Kobbe v. Landecker, 32 Mo. 170; Parish 
v. Frampton, 32 Mo. 396; Caldwell v. Garner, 31 Mo. 131.) 

II. The first instruction given by the court for plaintiff is 
correct. This instruction, with the fourth and sixth instruc- 
tions given for the defendants, placed the question fairly 
before the jury. (See the instructions given in the following 
cases: Robinson’s Exr’s v. Robards, 15 Mo. 463; Field 
& Beardslee v. Livermore, 17 Mo. 221; Littleton, Inter- 
pleader, v. Beach & Eddy, 14 Mo. 163.) 

III. Instructions for plaintiff on the measure is correct. 
(Dozier v. German, 30 Mo. 221; Sedgwick on Dam’s, 393- 
405.) 

The court properly refused to give the fifth instruction. 
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1. Because there was no proof to support it. There is 
no proof whatever that partnership funds were given by 
Pullis for the note of Abat. 

2. Suppose the slave had been paid for or redeemed with 
co-partnership funds, or a note given for such funds, it is 
not easily perceived how that would make the negro co- 
partnership property. 

3. The answer presents no such question. There is no 
defence upon the ground that the negro was co-partnership 
property. The only defence set up in the answer, is that 
the negro was not the property of Pullis, and was the prop- 
erty of Davis at the time of the levy. 


Bates, Judge, delivered the opinion of the court. 


Under several executions issued by a justice of the peace 
against one Davis, and delivered to Bruce, who was a consta- 
ble, a levy was made upon a negro found in the possession 
of Pullis. Pullis claimed the negro, and the right of property 
was tried before the constable and decided in favor of Pullis, 
and thereupon the defendants gave to the constable a bond 
conditioned as provided by law, among other things to pay 
any person claiming title to said property, all damages that 
such person might sustain in consequence of such seizure 
and sale, and required the constable to sell said negro, which 
he did. 

This suit was brought upon that bond, and the petition 
averred that the negro slave was the full and absolute prop- 
erty of Pullis, and that Pullis had sustained damage by the 
seizure and sale. The answer denied that the slave was the 
full and absolute property of Pullis, or that he had any in- 
terest therein, and averred that at the time of the levy Davis 
was the full and absolute owner of the slave, and that Pullis 
had no interest whatever in the slave at the time of the levy 
or prior thereto. 

At the trial, the plaintiff proved the execution by Davis of 
a bill of sale to Pullis of the negro, which bill of sale ex- 
pressed the consideration to be twelve hundred dollars, the 
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receipt of which was thereby acknowledged. He also proved 
the payment by Pullis to Davis of two hundred dollars of the 
consideration at the time of the execution of the bill of sale, 
and that the slave was then mortgaged to one Ridgway for 
one thousand dollars and was in the possession of the mort- 
gagee, and that Pullis subsequently paid off the mortgage 
and received possession of the negro, and retained it until 
the slave was levied on by the constable. 

The defendants then offered to read the deposition of 
Davis, to which the plaintiff objected because Davis was the 
maker of the bill of sale and vendor of the said negro, and 
the court sustained the objection and excluded the deposi- 
tion. Davis stated in the deposition, that he had been a 
partner with Pullis and a son of Pullis in trading in cattle, 
and described some of their business operations, and stated 
that Pullis was largely indebted to him in their partnership 
accounts, but would make no settlement with him, and that 
he, being largely indebted, transferred the negro to Pullis in 
order to prevent his creditors from getting at the negro, and 
that he received no consideration whatever for the negro 
from Pullis ; that the two hundred dollars paid him by Pullis 
in the presence of a witness, he immediately paid back ; and 
that the mortgage to Ridgway was paid out of their partner- 
ship funds, and that the whole object and purpose of the bill 
of sale was to prevent his creditors from pressing him. The 
deposition was properly excluded. The statute declares 
that, “ Any grantor, vendor or assignor, in any deed, instru- 
ment or writing, affecting property, real, personal or mixed, 
or any claim or right therein or therefrom, shall not be a 
competent witness to alter, change or qualify the proper 
effect and operation of the words and terms of such deed, in- 
strument or writing.” 

The question is not here, whether the bill of sale may be 
impeached by any testimony, but whether Davis was compe- 
tent to give the testimony contained in his deposition. It 
would be difficult to imagine testimony coming more directly 
within the prohibition of the above clause of the statute than 
this. It was clearly incompetent. 
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Three instructions were given for the plaintiff, which ap- 
pear to be unobjectionable, and no objection has been made 
to them. Seven instructions were given for the defendants, 
and one asked by them was refused. It is as follows: “If 
the jury find from the evidence, that said negro was redeem- 
ed and the mortgage to Ridgway was paid off with partner- 
ship money, or with a note given by Abat for partnership 
money, then Davis had an interest in the negro, which was 
subject to sale under the executions of defendants, and plain- 
tiff cannot recover in this action without there has been a 
settlement of partnership accounts, and Davis was found to 
have no interest in the partnership.” 

Without going into all the objections to this instruction, 
it is sufficient to say that it was properly refused, because, 
1st, there was no evidence that the money used in procur- 
ing Abat’s note, with which the mortgage was paid, was part- 
nership money; and, 2d, the answer of the defendants, 
averred that Davis was at the time of the levy the full and 
absolute owner of the slave, and they cannot be permitted to 
contradict their own pleading by setting up that the slave 
belonged to the partnership. Their averment was probably 
unnecessary, but, having made it, they must abide by it. 

Judgment was given for the plaintiff, and it is affirmed. 
Judges Bay and Dryden concur. 


‘_——_+2 eo +—_—_- 


Wituam H. Bett, Respondent, v. Joun E. Cowan, Appel- 
lant. 


Forcible Entry and Detainer——-To authorize a recovery in the action for forcible 
entry and detainer, it must appear in evidence that the plaintiff has been 
ousted from his possession of the premises claimed, and that the defendant 
is himself in actual possession. The question of title cannot be enquired 
into. 

Forcible Entry and Detainer.—-The entry upon a tract of land, and cutting timber 

thereupon, does not of itself constitute such a possession as to authorize an 

action of forcible entry and detainer. 
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Appeal from Jefferson Circuit Court. 
E. D. Colman, for respondent. 
Davis § Evans, with Beal, for appellant. 


I. Forcible entry upon and trespassing by cutting and mov- 
ing timber from land, will not support an action of forcible 
entry and detainer under the statute of this State. (Rowse 
v. Dean, 9 Mo. 298; Warren v. Ritter, 11 Mo. 354; Tipton 
v. Swayne, 4 Mo. 98.) The remedy for the act committed 
by Cowan, supposing the right and title to the land to have 
been in Bell, was trespass guare clausum fregit. 

II. The 1st and 2d instructions prayed for by Cowan 
ought to have been given by the court to the jury. The law 
was rightly propounded. The court was requested to say to 
the jury, that something more than cutting and removing 
timber was required to maintain the action of forcible entry 
and detainer. (Rowse v. Dean, 9 Mo. 298; Warren v. Rit- 
ter, 11 Mo. 354; Tipton v. Swayne, 4 Mo. 98.) 

The 3d, 4th and 5th instructions asked by the defendant 
stated the law correctly. The title to the land was not in 
issue, and so the court should have instructed the jury. 
(Beeler v. Cardwell, 83 Mo. 84; Beeler v. Cardwell, 29 Mo. 
70.) The’ plaintiff in an action of forcible entry and de- 
tainer cannot recover unless he had possession at the time 
the entry was made. There was evidence in the cause tend- 
ing to prove the possession in one Glaze, under a lease from 
Bell. If Glaze had the possession, the 5th instruction ought 
to have been given. (§2& 3, R. C. 787; Michau v. Walsh, 
Adm’r of Wilcox, 6 Mo. 846; Blunt & Baker v. Winwright, 
7 Mo. 50.) 


Bay, Judge, delivered the opinion of the court. 


This was an action of forcible entry and detainer brought 
before a justice of the peace of the county of Jefferson. The 
defendant was found guilty, whereupon he appealed to the 
Circuit Court, and being again found guilty, he appeals te 
this court. The bill of exceptions shows that several in- 
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structions were given at the instance of the plaintiff, but 
they are not copied in the record, as they are supposed to 
have been lost or mislaid by the jury. 

The following instructions were asked by the defendant 
and refused : 

1. The court charges you, as a matter of law, that unless 
the complainant has proved, to your satisfaction, that the de- 
fendant entered into the possession of the land described in 
the complaint, and detained the same as stated in the com- 
plaint, he cannot recover in this action. 

2. If you believe from the evidence, that the defendant 
entered the premises, as alleged by the complainant, and cut 
and carried away wood therefrom, but did not detain the 
possession thereof, your verdict must be for him, the de- 
fendaut. 

3. The right to the possession is not before the jury, nor 
will the jury take into consideration the title, or whether 
Bell or Cowan has title to the land in controversy. The 
jury cannot take into consideration, in any respect, the title 
to the land. 

4. That if John Cowan after he cut wood on the land, 
moved it off and did not occupy the land at the time this 
suit was commenced, the plaintiff cannot recover. 

5. If the jury find that plaintiff had leased the premises 
in controversy to Glaze, and the said Glaze at the time of 
supposed entry and detainer by Cowan was the tenant of 
plaintiff under a lease of the premises, then the right of ae- 
tion accrued to the tenant and not to the landlord. 

It is difficult to conjecture upon what ground these instrue- 
tions were refused, for they not only embody the law appli- 
cable to this form of action, but were eminently proper in 
view of the facts disclosed upon the trial. 

The chief object of the “ Act concerning forcible entries 
and detainer,” is to give a party, who, while in peaceable 
possession of land, has been evicted by force, a summary 
remedy by which he may regain possession. The law dis- 
17—VOL. XXXIV. 
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courages all attempts, even by the rightful owner, to obtain 
possession by mere force, and requires him to resort to the 

remedy which the law provides ; hence the first section of 
the act declares that “no person shall enter upon or into 
any lands, tenements, or other possessions, and detain and hold 
the same, but when entry is given by law, and then only in 
a peaceable manner.” To maintain the action, it is not in- 
cumbent upon the complainant to adduce evidence of title, 
for the 26th section expressly provides that the merits of the 
title shall in nowise be inquired into, yet an instruction 
declaratory of this statutory provision is refused by the 
court. 

The first instruction asks the court to declare as the law of 
the case, that unless it is proved to the satisfaction of the 
jury, that the defendant entered into the possession of the 
lands described in the complaint, and detained the same as 
stated in the complaint, the plaintiff could not recover in this 
action. The refusal to give this instruction was virtually de- 
claring that no proof whatever was necessary to maintain the 
action. 

The principle enumerated in the fourth instruction was 
maintained by this court in Rouse v. Dean, 9 Mo. 301, 
wherein it was held that a mere entry upon land and cutting 
timber is not of itself sufficient to sustain an action of forei- 
ble entry and detainer. In Orrick v. The Public Schools, 

32 Mo. 815, we held that it was necessary to show that the 
defendant was in the actual possession of the premises at the 
time of the institution of the suit. 

It is evident that in refusing the instructions asked by de- 
fendant, the court below misconceived the nature and pur- 
pose of this form of action. 

The other judges concurring, the judgment will be rever- 
sed and the cause remanded. 
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SrroTHER JOHNSON, Respondent, v. JOEL BLANKS, Ex’R oF 
GrorGE Meyers, deceased, Appellant. 


Damages—Warranty.—In an action upon the warranty of title to a slave, if 
the slave’s services were worth nothing, the vendee is entitled to recover 
the price paid, his costs and expenses in taking care of the slave, and also 
his costs in defending against the paramount title if he gave notice of the 
suit to his vendor. 


Appeal from St. Charles Circuit Court. 


Woods, Broadhead, Lewis § Alexander, for appellant. 


I. If the warranty is broken as soon as made, as seems 
very clear, for there was nothing done or omitted to be done 
by the vendor which affected the contract in any way what- 
ever, then the damages must be fixed at the time of the 
breach, and the vendee cannot, especially when he knows 
the whole history of the title, and knew of this adverse claim 
of title, be entitled to expenses incurred by him, by reasom 
of his holding on to the property against the rights of the 
lawful owner. The expense thus incurred in raising the 
negro cnures to the benefit of the lawful owner, and he is 
bound to know who the lawful owner was. The measure of 
damages is the value of the property at the time of the 
breach of warranty, and this value ought to have been fixed, 
and doubtless was fixed, by the price agreed upon between 
the parties. 


R. G. Woodson, for respondent. 


I. The instruction given by the court below for plaintiff 
(defendant in error) was properly given; it correctly in- 
formed the jury of the true measure of damages. (Sedg- 
wick on Dam., 293.) 

Il. Plaintiff defended the suit of Mary Lewis in good faith ; 
defendant had timely notice of said suit. Meyer’s estate is 
liable to plaintiff for all damages necessarily arising from 
breach of the warranty, including keep of slave, and costs 
and expenses incurred by plaintiff in defending the suit of 
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the adverse claimant, Mary Lewis. (Sedgwick on Damages, 
p. 293; Parsons on Contracts, vol. I, p. 459, note 7. ) 


Sg Se 


DrybEN, Judge, delivered the opinion of the court. 


This was an action by Johnson against Blanks, executor 
of Meyers, to recover damages for the breach of an express 
warranty of title to an infant slave, which was sold by Mey- 
ers to Johnson in 1855, and was afterwards, in 1859, recoy- 
ered from the latter in an action brought against him for the 
purpose by one Mary Lewis, who claimed by title paramount 
to that of Meyers, of which action Blanks, the executor, had 
notice. The evidence tended to show that Mary Lewis ac- 
quired her title by means of a deed of gift from said Meyers, 
her grandfather ; and that at the time of the plaintiff’s pur- 
chase he had knowledge of the previous gift, but that it was 
then in good faith believed, both by Johnson and Meyers, 
that by reason of an arrangement which had been made be- 
tween Myers and the father of Miss Lewis, then an infant, 
that her tithe had become extinguished and re-invested in 
Meyers. The evidence also showed that the slave, by reason 
of its immaturity, was incapable of service, and was a bur- 
den and expense upon Johnson from the time of the pur- 
chase until he was dispossessed by the claimant under the 
paramount title. 
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The only point made in the case which we will consider, is 
as to the measure of damages. The court instructed the 
jury that the measure of damages was the value of the slave 
at the time of the sale, together with Johnson’s costs and ex- 
penses in caring for the slave, and in defenee of the suit of 
Miss Lewis, and refused to instruct that if the plaintiff pur- 
chased with notice of the previous gift to Miss Lewis, the 
measure of damages was alone the value of the negro, with 
interest. We do not think the fact of notice to the respond- 
ent can have the effect of restricting the measure of his re- 
covery as contemplated by the refused instructions. It is a 
fundamental rule of damages, that the damages claimed 
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must be such as are the natural result of the injury com- 
plained of. (Mayne on Damages, p. 31.) The injury com- 
plained of here is the breach of the warranty of title; and 
if the care and expense of the slave, and the costs of the de- 
fence of the title, like the value of the property, be the natu- 
ral result of this injury, why may not they, like the value 
of the slave, be the subject of recovery? If notice to the 
plaintiff of the adverse title will impair his right to recover 
the expenses and costs, why will it not have the same effect 
as to the value of the property? What is the foundation of 
the distinction? The question with us is not so much as to 
the effect of the notice, as to whether the expenses and costs 
under consideration can fairly be said to be the natural re- 
sult of the breach of the warranty. We have come to the 
conclusion they are ; but, as to compensation for the care of 
the slave, with much hesitation and distrust. 

In cases of warranty of soundness, the authorities teach 
that where A sells goods with warranty to B and B re-sells 
with a similar warranty to C, who sues and recovers against 
B for breach of his warranty ; if A advised or sanctioned the 
defence being set up, B may recover of A the costs he paid 
to C in the former action, as well as his own costs in defend- 
ing the suit; and, in such case, a jury is warranted in find- 
ing, that A sanctioned the defence, if, being notified of the 
suit, he make no objection to the defence. (Mayne on Dam- 
ages, 29, 80; Armstrong v. Perey, 5 Wend. 535.) 

In analogy to cases of this sort, we think the costs incurred 
by the respondent in defence of the suit of Lewis are the 
subject of recovery in the present action. (Baldwin’s Ad- 
ministrator v. Shelton, 25 Ala. 217.) 

It is also well settled that in cases of warranty of sound- 
ness, the vendor is answerable to the vendee for care and at- 
tention and for medical attendance and medicines, if, on dis- 
covery of the unsoundness, the vendee has given notice to 
the vendor of the unsoundness and offered to rescind. The 
purpose of the notice in such cases is to enable the vendor, if 
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he will, by a rescission of the contract, to put the parties im 
statu quo. But,in cases of warranty of title, notice of the 
breach of warranty could by no possibility accomplish any 
such result. The breach of the vendor’s covenant consists 
in his want of title, and is shown by proving the title out- 
standing in another, a state of case which precludes the pos- 
sibility of placing the parties in statu quo; and the reason of 
the rule requiring notice failing, the rule itself fails. Upon 
the same principle that a vendee with warranty of soundness 
would after notice be entitled to recover from his vendor for 
expenses incurred in attention to the goods warranted, the 
respondent, in our opinion, is, without notice, entitled to re- 
cover of the appellant for his expenses and trouble in caring 
for the slave in this case. And we are the better satisfied 
with the conclusion at which we have arrived on this point, 
because the result strikes us as eminently just and in exact 
harmony with the primary idea of damages—compensation 
and satisfaction for injury sustained. 

Another question raised by a motion to instruct the jury, 
and overruled by the court below, and pressed in the argu- 
ment by the appellant’s counsel in this court, is as to whether 
the respondent’s cause of action is not barred by reason of 
the suit not having been commenced within three years next 
after notice of the grant of administration on Myers’ estate. 
This defence was set up in the answer, but was stricken out, 
on the motion of the appellant, in the court below ; and no 
exception having been taken to the action of the court in 
striking tie same out, there was no issue in the case upon 
which the question could arise, and we therefore cannot con- 
sider it. 

Let the judgment be affirmed; Judge Bay concurring. 

Judge Bates, being of kin to the respondent, did not sit in 
the case. 
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Hl. C. Lackuanp, Apw’r, &c., Respondent, v. THe Nortn 
Missourl Raitroap Company, Appellant. 


Railroads—Highway.—Lackland v. North Missouri Railroad, 31, Mo. 181, 
affirmed. 

Highways— Nuisance.—A railroad having the right to use a public highway for 
the ordinary purposes of a railroad as a means of travel and transporta- 
tion, is responsible to adjoining proprietors only for using it in an illegal 
manner. 


Appeal from Warren Circuit Court. 


This was an action to recover damages against the defend- 
ant for obstructing the street in front of the plaintiffs’ lot in 
the town of St. Charles, by using the same for the purposes 
of a railroad, to the exclusion of the plaintiffs from the use 
of their right of way in the street, and in diminution of the 
value of their property. 

The answer sets up in defence that the defendant was au- 
thorized by its charter, and by certain ordinances of the city 
of St. Charles, to construct its railroad along and over 
said Main street, had a lawful right of way over said street 
for all the purposes and uses of said railroad, and that in 
consideration of the grant of the right of way from said city, 
and under contract with the city authorities, the defendant 
had macadamized and improved certain streets of the city of 
St. Charles, lying in the neighborhood of the plaintiffs’ prop- 
erty aforesaid, whereby said property was increased in value. 

It denies that the defendant had exclusively occupied said 
street, or had obstructed the same so as to exclude the plain- 
tiffs and the public from the use thereof; or that the said 
street had been rendered impassable for vehicles. 

It appeared in evidence, that Main street, although the 
ground had been for a long time dedicated to public use, 
had never been graded and improved, nor the grades fixed 
and established prior to the location of the railroad, in 
that part of it which passes in front of the plaintiffs’ lot, nor 
indeed below Lewis street, some two squares or more above 
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the property of the plaintiffs; that below Lewis street there 
was only an unimproved road or carriage track running over 
the natural surface of the ground within the area dedicated 
to public use for a street, by means of which the plaintiffs 
had had access to their lot; that when the railroad came to 
be built, and the defendant was about to execute the contract 
with the city for the improvement of the streets, the grades 
of the cross-streets from Lewis street above, down to Frank- 
lin street, below the plaintiffs’ lot, were for the first time 
fixed and established by the city, whereby the grade of Main 
street was also established at the places of crossing of said 
cross-streets, and thus the general grade of Main street, in 
that part, was at the same time ascertained, in the continua- 
tion thereof below Lewis street, to which point only the street 
had been previously graded and improved to the level of the 
established grade; that in the coustruction of the railroad 
the track had been built upon the continuation of the grade 
of Main street, as thus established, down to Franklin street, 
as nearly as practicable, and within the differences of level 
(amounting to a few inches only) between the middle of 
blocks and the cross-streets required for suitable drainage of 
an improved street; that this grade of Main street, and of 
the railroad tracks and switches, was some two or three feet 
higher than the natural surface of the ground, and the old 
carriage track thereon, opposite to the plaintiffs’ property, 
whereby the street became impassable for vehicles; that, in 
fact, the road leading out of the city by that way had been 
for a long time before rendered impassable for carriages by 
reason of deep gullies washed out in the road at Franklin 
street and other places further down, and for that reason the 
whole public travel in that direction turned off from Main 
strect at Clark or Lewis street, and went up to Second 
street, and thence down Second street to the country below ; 
that this Second street (and also Clark street) was one of the 
streets included in the contract of the defendant with the 
city for the improvement of certain streets, in consideration 
of the right of way along Main street in the part in ques- 
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tion, and that after the construction of the railroad as before 
this part of Main street was used only by the few inhabit- 
ants living on the street in that neighborhood. 

There was also evidence tending to show that the side- 
track and switches were used in making up trains; that long 
trains of cars sometimes stood for several hours on the track 
opposite to the plaintiffs’ property; that on some occasions 
cattle-cars had been cleaned out into the street, creating a 
nuisance, and that a cattle-way had been erected and used 
on one side of the street, and between the edge of the street 
and the track, obstructing the passage of vehicles along the 
natural surface of the ground on that side. 

There was evidence tending to show that in consequence 
of this condition of the street, during the time mentioned in 
the petition, the plaintiffs had suffered damage in respect of 
their use of the saw-mill for milling purposes, and that they 
had sustained damage in respect of the value of their prop- 
erty. 

There was also evidence tending to show that the value of 
the plaintiffs’ lot had been on the whole greatly enhanced, 
more than doubled in value, by the building of the railroad | 
and by the improvements made under said contract; and 
that even for the general purposes of a saw-mill, the plain- 
tiffs’ property had become more valuable, if properly em- 
ployed, since the construction of the railroad, than it was 
before. 

The city ordinances and contract were in evidence. 

The plaintiffs asked the following instructions, which were 
given, and the defendant excepted : 

1. If the jury believe from the evidence that the property 
of the plaintiffs mentioned in their petition was injured in 
value, or that the business and operations of their saw-mill 
was incommoded or obstructed to the damage of the plain- 
tiffs, or that the ways and approaches to said lot and mill 
were cut off, destroyed or obstructed by reason of the acts of 
the defendant, in constructing the main track of the railroad 
in such manner as to prevent the use of the street, or in lay- 
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ing the side-track close to the plaintiffs’ property, along the 
east side of Main street and below Franklin street, or in lay- 
ing the switch track connecting the two tracks aforesaid ; or 
in the laying of ties, beams and iron rails, in such manner as to 
prevent the use of the street; or in the erection of said cat- 
tle-way or switch frames, and other obstructions in said 
streets, such as ditches; or by running cars and locomotives 
back and forth in said street, for the purpose of making up 
trains of cars; or by leaving cars and trains of cars standing 
on said Main and Franklin streets, in front of plaintiffs’ prop- 
erty ; or by unloading cars or using said streets for the pur- 
pose of a depot yard in such manner as to prevent the pub- 
lic from using said street, or so as to cut off plaintiffs’ access 
to their property, then the jury must find for plaintiffs such 
damages as the evidence shows the plaintiffs have sustained, 
not exceeding the amount claimed in their petition. 

2. If the jury believe that the plaintiffs have sustained 
damages by reason of the acts of the defendant, as set forth 
in the foregoing instruction and shown in the evidenee, then 
the act of the Legislature incorporating defendant, or the 
act of the City Council of St. Charles granting the mere 
right of way along Main street to the defendant, will, of it- 
self, constitute no defence for the injury done by defendant. 

3. In estimating the damages resulting to plaintiffs on ac- 
count of the acts of the defe..tant, the jury ought to take 
into consideration all the natural and proximate consequences 
of the acts of defendant complained of and proved to the sat- 
isfaction of the jury,and include all damages to plaintiffs of 
which such acts were the efficient cause. 

The following instructions were given for the defendant: 

1. The plaintiffs are not entitled to recover damages for 
any obstructions placed in the street, if the injury arising 
therefrom is shared by the public at large in their use of the 
street as a highway, unless he has shown some special dam- 
age sustained by himself, apart from such general aud pub- 
lic injury; and if such special damage consist in the dimi- 
nution of the value of his adjacent lot, he is not entitled to 
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recover therefor, unless he has shown that the obstructions 
were such as to prevent the public from using the street, and 
to cut off the plaintiffs’ access to their lot. 

2. In order to constitute such a destruction of the street 
as will entitle plaintiffs to recover in accordance with the pre- 
ceding instruction, it is not sufficient to show a mere tempo- 
rary suspension of its availability While the said road was in 
progress of construction; and if it appear that upon the 
completion of the road, according to its original design, 
(whether before or since the commencement of suit) the 
street was not totally obstructed, and the public could use it 
as such, except when in the actual occupancy of defendant 
in its ordinary purposes as a means of travel and transpor- 
tation, then plaintiffs cannot recover for any consequent dim- 
inution of the value of their lot. 

3. The temporary occupancy of the street by defendant, 
in the ordinary course of its business as a public carrier, is 
not such anvobstruction of the street or highway as will en- 
title the plaintiffs to damages for any alleged diminution in 
the value of their lot. 

4. Even if the jury should believe that the plaintiffs are en- 
titled to recover damages under the instructions given, yet 
if they also find that the defendant, in consideration of the 
grant of the right of way through the street by the city, did 
certain work in the improvement of adjacent streets, in fill- 
ing, grading and paving them, and building a sewer, and that 
the work so done enhanced the value of the plaintiffs’ prop- 
erty, then the defendant is entitled to have the full amount 
of such enhancement set off against the amount of plaintiffs’ 
damages in reduction thereof. 

5. The jury are instructed that the use of the street for 
the purposes of a railroad, in its ordinary use as a means of 
travel and transportation, is not a perversion of the highway 
from its original purposes, and was authorized by the de- 
fendant’s charter and the ordinances of the city of St. 
Charles, given in evidence by defendant ; and the plaintiffs are 
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not entitled to recover any damages for injury to their 
property occasioned by such uses, only of the street in ques 
tion. 

6. The jury are instructed that it belongs to the city 
corporation of St. Charles to establish the grades of streets 
in the city, and to open, grade and improve the streets of the 
city; and if the jury believe from the evidence, that the ob- 
structions on Main street, opposite the plaintiffs’ lot, or any 
part thereef, were the result and consequence of the grade 
of Main street not having been fixed and established by the 
city authorities, or of its not having been graded and im- 
proved by the city to the level of the grade which had been, 
or was afterwards established in that part, then the plaintiffs 
cannot recover damages from the defendant for such obstruc- 
tions, or any injury to their property occasioned thereby. 

7. If the jury find that, in accordance with the instruce- 
tions given, the plaintiffs have sustained any damage in this 
case, and if they also find that they have derived special bene- 
fits from the location and construction of defendant’s railroad, 
apart from those derived by the public at large and the own- 
ers of adjacent property, then the defendant is entitled to 
have such special benefits estimated to their full extent, in 
reduction of the amount of damages which the plaintiffs might 
otherwise claim; and if such estimate equals or exceeds the 
amount of damages sustained by the plaintiffs, the jury will 
find for the defendant. 

8. In estimating the amount of the plaintiffs’ damages, if 
any, the jury are not authorized to add any sum for attor- 
ney’s fees, or other expenses incurred in the prosecution of 
this suit. 

The jury found a verdict for the plaintiffs for $4,500 dam- 
ages. 

The defendant filed a motion for a new trial, which was 
overruled, and a bill of exceptions was filed and the case is 
brought up by appeal. 
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N. Holmes and Orrick, for appellant. 


I. As a matter of law on the whole evidence, this is a 
case of damnum absque injuria. 

The damage sustained by the plaintiffs cannot be imputed 
to any injury which, in legal contemplation, the defendant 
can be said to have done. It is plain that whatever damage 
there was is properly attributable to the fact, that the street 
had never been graded and improved by the city authorities 
up to a level with the established grade, and for that this de- 
fendant is not responsible. It is not a case of excessive dam- 
ages merely ; no damage could lawfully be given against this 
defendant on the case made. (Porter v. North Mo. R.R. Co., 
33 Mo. 128; Sedg. on Dam., 31, 110, 111 & n.; Redf. on 
Railw., 173, 177.) 

Damages occurring to owners of lots on streets by reason 
of the establishing or changing the grades of the streets in 
improving the same, or by reason that the streets are not im- 
proved to a level with the established grades, by the munici- 
pal authorities, are damnum absque injuria. (Gurno vy. City 
of St. Louis, 12 Mo. 414; Taylor v. City of St. Louis, 14 
Mo. 20; Radcliff v. Brooklyn, 4 Comst. 195; Hatch v. Vt. 
Cen. R.R. Co., 25 V. 49; Tate v. O. & M. R.R. Co., 7 
Ind. R. 479-482 ; Commonwealth v. Erie R.R. Co., 27 Penn. 
394-357.) 

II. The three instructions given for the plaintiffs entirely 
ignore and override the doctrine of damnum absque injuria, 
and are in direct conflict with the decision of this court in 
Porter v. North Missouri Railroad Company, 33 Mo. 128. 

III. The first instruction propounds a series of hypotheti- 
cal facts put in the disjunctive alternative, and the jury are 
told that if they believe either one of those facts to be 
proved, they should find against the defendant for all the 
damage which the evidence might show the plaintiffs to have 
sustained, not exceeding the amount claimed in derogation 
of the principle of damnum absque injuria. 
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This first instruction is vague, ambiguous and uncertain, 
and calculated to mislead the jury. 

IV. The second, in effect, declares that the whole series 
of facts propounded disjunctively in the first, have been 
proved by the evidence, and the jury are told that if they 
believe the plaintiffs have sustained damage by reason of 
any of them, then the authority given by the Legislature and 
the City of St. Charles to the defendant, to build their rail- 
road on the street, constitutes no defence in derogation of 
the principle of damnum absque injuria, and the decision in 
Porter v. North Mo. R.R. Co. 

V. The third instruction requires the jury to estimate all 
damages against the defendant which have been occasioned 
by its acts, and of which those acts were the “ efficient” 
(that is, the natural or physical) “ cause,” in total derogation 
of the doctrine of damnum absque injuria, and the authority 
derived from the Legislature. (Sedg. on Dam., 110, 111, & 
n. 33 Mo. 128.) 

VI. On the evidence before the jury, and under the fifth 
and sixth instructions given for defendant, the verdict should 
have been for the defendant; and it is to be presumed it 
would have been so given, but that the jury were misled by 
the erroneous instructions aforesaid. 

Vil. Even if some particular acts of the defendant were 
such as to render the company technically liable for damage, 
it is plain that the main bulk of the damages sustained by 
the plaintiffs was due to the unimproved condition of the 
street, and not to those particular acts of the defendant; and 
that the jury did not discriminate in this, but saddled the 
whole amount of the damages on the defendant. 


E. A. Lewis, for appellant. 


1. Did the obstructions complained of amount to “an en- 
tire conversion of the street,” and virtually “ block it up for 
all the purposes of a street?’ This is the true test as estab- 
lished by the decisions of this court in the former cases, and 
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the questions must be affirmatively answered to entitle the 

plaintiffs to a recovery. 

It may be admitted that the evidence tends to show such 
an entire “conversion of the street” at the time of the in- 
stitution of the suit; but it also shows that this was tempo- 
rary and necessarily incident to the progress of the work of 
construction, and must have been known by the plaintiffs to 
be such when they commenced their suit. It could not, 
therefore, affect the value of plaintiffs’ property, any more 
than the temporary deposit of building materials in a street 
will affect the value of adjacent lots. If, however, plaintiffs 
had attempted to show that they lost an opportunity to sell 
their lot during and by reason of such temporary obsiruc- 
tions, there might be some plausibility in a claim for special 
damages on that account. ‘The whole claim of plaintiffs for 
damages must rest then upon the personal inconveniences 
suffered by them in their business, or in their access to their 
property. The inconveniences or hindrances suffered by the 
public at large cannot be considered; because, 1. Such in- 
juries can only reach the plaintiffs specially through their 
effect upon the value of the property ; and 2d. No recovery 
can be had by an individual for injuries which are shared 
with him by the public at large. (Angell on Highways, § 
285; Pain v. Partrich, Carth. R. 191, 193: Barr v. Stevens, 
1 Bibb, 292, 293; Hubert v. Groves, 1 Esp. R. 148; Pierce 
v. Dart, T Cow. 609; Sergeant v. Ohio & Miss. R.R., 1 Han- 
dy, 52.) 

The whole question of damages being thus narrowed down 
to the personal inconveniences sustained by the plaintiffs, it 
is contended that the instructions given on their behalf are 
not warranted by the case presented. Other and special ob- 
jections appear on the face of the instructions. 

1. The first instruction, with its many disjunctive alter- 
natives, remotely placed, form a qualifying expression which 
may or may not be applicable to them all, is ambiguous, ob- 
scure, and calculated to mislead the jury upon the true legal 
issues involved. The jury are informed that the plaintiffs 
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are entitled to recover if their property was injured in val- 
ue, or the business of their saw-mill was incommoded, &c., 
“to the damage of plaintiffs.” The next alternative is “ or 
that the ways and approaches to said lot and mill were cut 
off, destroyed or obstructed.”” No requirement of “ damage 
to the plaintiffs” here appears. It is therefore left to the jury 
to find for the plaintiffs on account of general obstructions 
in the highway, without special damage to them. Again, 
the conditions of plaintiffs’ recovery appear to be: If the in- 
juries complained of resulted from defendant’s acts “ in con- 
structing the main track of the railroad in such a manner as 
to prevent the use of the strect.”” Then follow two alterna- 
tives which appear to be wholly independent of the qualify- 
ing expression, which concludes the one preceding, and re- 
appears with the next following. Thus it is not expressed 
to be necessary, either that the laying of “the side-track 
close to plaintiffs’ property along the east side of Main street, 
and below Franklin street,” or that the laying of ‘the 
switch connecting the two tracks aforesaid” should have 
been so done as to “ prevent the use of the street.”’ For it 
is only ** the laying of ties, beams and iron rails, in such a 
a manner as to prevent the use of the street,’ which next 
appears with that essential qualification as a condition of re- 
covery. Again, it is submitted that all those alternatives 
which refer to the “running of cars and locomotives back 
and forth in said streets, for the purpose of making up trains 
of cars,’ and to the “leaving of cars and trains of cars 
standing in said Main and Franklin streets,” &c., however 
construed, are in conflict with the principles of the decision 
in the case of Porter v. North Mo. R.R. Co., 33 Mo. 128. 
and are fatal to the instruction. 

2. The second instruction undertakes to annul one branch 
of the defence, if it appear that “the plaintiffs have sus- 
tained damages by reason of the acts of the defendant as set 
forth in the foregoing instructions, and shown in the evi- 
dence.”” What is here intended as being ‘set forth in the 
foregoing instructions and shown in the evidence’? Is it 
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“that the plaintiffs have sustained damages,” or is it “the 
acts of the defendant’? If the former, the instruction is 
fatally contrary to law; for it amounts to a judicial comment 
on the evidence, informing the jury that it “ is shown in evi- 
dence” that “the plaintiffs have sustained damages.” If 
the latter be meant, then the instruction is equally erro- 
neous, for it assumes “that the acts of the defendant” are 
“set forth in the foregoing instructions;”’ and this also is 
a purely judicial comment on the evidence. 

3. The third instruction is so general and universal in its 
terms, so utterly ignores all the legal discriminations which 
affect the plaintiffs’ right of recovery, as to whether it be for 
a diminution in value of the property for injuries which are 
shared by the public at large, or for injuries or inconvenien- 
ces resulting to plaintiffs from a legitimate use of defend- 
ant’s privileges, &c., that it is hardly less than equivalent to 
directing the jury to bring in a verdict for the whole amount 
that the plaintiffs have asked for. 


Hi. C. Lackland, for respondent. 


I. The grant of the Legislature or of the City Council of St. 
Charles would go only to the extent of the power of each 
over the subject. Neither has the power, directly or indirect- 
ly, to deprive a man of his property, whether corporeal or 
incorporeal, without just compensation provided. (State 
Const., Art. 13, § 7; 21 Mo. 580, &c.) 

Mere authority of law to do an act constitutes no exemp- 
tion from damages resulting from that act. If the railroad 
company did transcend the authority constitutionally vested 
in them by the Legislature, their road is a nuisance, a per- 
petual nuisance, and every day’s continuance of it is a legal 
wrong for which they are liable in damages after they have 
accrued. If they did not transcend their authority, and yet 
in constructing their railroad have necessarily injured the 
rights of others, they are equally liable to respond for pros- 
pective as Well as accrued damages, and in such case they 
18—VOL. XXXIV. 
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cannot be vexed again in a second action. (Mahon’s Exec’r 
v. The New York Central R.R. Co., 10 Smith’s N. Y. 658, 
&c. ) 

Where the act is lawful, one suit must settle the question 
of damages; where it is not lawful, the railroad is liable to 
suit as often as the damages have accrued. 

Wherever a right is invaded, whether by authority of law 
or not, it cannot be a case of damnum absque injuria. 

That the uses to which the defendant put these streets in 
front of plaintiffs’ property were a perversion of said streets 
from the original uses to which they were dedicated, is evi- 
dent from the testimony; the testimony shows that neither 
the public nor the plaintiffs were able to use these streets 
for any of the purposes of a street; that their use as streets 
and passage ways, either for plaintiffs or the public, were 
not only substantially interfered with, but totally prevented ; 
and the testimony shows that there was no other way to and 
from this lot, except by those streets. 

The use of the land for a railroad is totally different from 
that public right of passage, for which highways were de- 
signed. (Mahon’s Exec’r v. New York Central R.R. Co., 
10 Smith’s N. Y. Reps. of Court of App., p. 658, &c.; 
State Const., Art. 13, Sec. 7, 21 Mo. 580, &c., 29 Mo.; 
Swift’s Dig. 107, Ang. on Highw., § 301, &c., &c., 313, 314, 
&e., 319, 320, 526, 83, 93; 2 Smith’s Lea. Cas.,s. p. 98, &., 
t. p. 182, 183-4, 189, &e.; 2 Greenf. Ev., § 616, 596.) 

II. Plaintiffs, as owners of the lot adjoining, have a special 
property in the street in front of their premises as a street. 
This special property is distinct from and indépendent of the 
ownership of the soil under the street. 

The evidence also shows that the public were totally de- 
barred from using this street. Any substantial interference 
or obstruction, is sufficient to give a right of action, but here 
there was a total obstruction. (Parrot v. The Cin., Ham. & 
Day. R.R. Co., 10 Critchf. Ohio, 624; 10 Smith’s N. Y., 
658; Lackland v. The North Mo. R. R. Co., 31 Mo. 180; 
11 Mo. 82; 26 Mo. 194; 2 Smith’s Lea. Cas. 98; Swift’s 
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Dig., 522; Greenl. Cruise on Real Prop., Title XXIV., § 21; 
2 Greenl. Ev. § 468, 474.) 

Plaintiffs, then, as owners of this lot in question, have a 
property in this street on which the lot fronts. If the street 
be a State road, or highway, the public at large or the State, 
represented by the Legislature, has also a qualified property 
therein, to-wit: the right of using it as a common road for 
the passage of vehicles drawn by animal power, footmen and 
animals. As it is a street of the city of St. Charles, the peo- 
ple of that city, represented by the city council, have also the 
same rights as the State. 

The second question is, what does the grant of the city 
council and the charter of the railroad company authorize 
the defendant to do in these streets, in front of the plaintiffs’ 
property, or what is the extent of the defendant’s authority 
by law? If the railroad company have exceeded the privi- 
leges conferred upon them by the law, then every day’s con- 
tinuance of the wrong is a trespass and a nuisance. 

The rule of construction for all railway grants, and for all 
grants of powers and privileges to corporations, is, that they 
must be strictly construed. Whatever is doubtful must be 
construed against the corporation and in favor of private 
property. (R.S. 1855, p. 870, § 8; Ang. on Highw., § 80 
& 79; 31 Mo. 185; Swift’s Digest, 105; Greenl. Cruise on 
Real Prop., Title XXIV. Ways, § 14 & 15; 2 Greenl. Ev. 
§ 270.) 

The terms of the ordinance of St. Charles, as set forth in 
defendant’s answer, are, that the defendant shall have “ the 
right of way” up Main street from Franklin street to a 
point one hundred feet below Clark street. How shall the 
expression “the right of way” be construed? It can mean 
only the right to pass in and out of town with their loaded 
freight and passenger trains, in the ordinary business of the 
road. 

For this purpose, only a single track is necessary, and 
that, according to the charter of the railroad, must be so 
constructed as not to prevent the public from using the 
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strect for common vehicles and ordinary purposes. (Acts 
1851, p. 486, § 11.) 

In this case, both the public and plaintiffs were totally 
prevented from using the street. The railroad only asked 
for a single track in this street, and the city council only 
granted them the right to lay a single track, as will be seen 
from the evidence offered by the defendant itself, taken from 
the records of the city council. The defendant had no pre- 
tence of authority for putting the two side tracks in this 
street, or for laying the main track in such a manner as to 
obstruct the street, by exposing the ties on the top of the 
ground unballasted. 

There was no authority for the erection of the switch- 
frames or cattle-ways, or for digging and keeping open the 
ditches in front of this property. There was no authority 
for the extension of defendant’s tracks and structures below 
Franklin street, thereby cutting off the access to the prop- 
erty from that direction. 

There was no authority for making a regular standing 
place, in front of this property, for cars and trains of cars, 
when not in motion, or for habitually making up (switching 
together) trains of cars for passengers and freight, or for 
loading and unloading cars and trains of cars ; or for deposit- 
ing the stinking filth of their cattle cars in this street; or 
for, in short, making this street a part and parcel of their 
depot yard. It was decided in the case of Norman Lackland 
vy. The North Mo. R.R. Co., 31 Mo. 180, &c., that the City of 
St. Charles had no power under its charter to authorize the 
defendant to do the above acts. 

It must also be recollected that in construing the eleventh 
section of the railroad charter, the said section only speaks 
of the public rights in streets, &c. Itis entirely silent as to 
private rights. It left the private rights of individuals in 
streets, &c., just where it found them, to-wit, to be deter- 
mined by the existing laws and the circumstances of each 
particular case. 

The Legislature,in this section, or in this act, intended 
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enly to represent the public rights in streams, highways, 
streets, &c., and spoke not for individuals and individual 
rights. Railway grants, especially where they come in con- 
tact with private property, must be strictly construed. 


Bates, Judge, delivered the opinion of the court. 


This is an action brought to recover damages for obstruct- 
ing a highway (a street in the city of St. Charles) in front 
of a lot of the plaintiffs. The evidence shows a state of 
facts almost identical with those which appeared in the case 
of Norman Lackland against the same defendant, reported 
in 31 Mo. Rep. 181; with the addition, in this case, that, since 
the suit was brought, such changes have been made in the 
street, and in the use of it by the defendant, as removed the 
greater part of the obstructions. 

Two cases have been before this court which had reference 
to obstructions of the same street, in front of lots near to 
that of the plaintiffs; they are the cases of Norman Lack- 
land against the North Missouri Railroad Company, 51 Mo. 
181, and Porter v. the same defendant, 33 Mo. 128. In the 
present case it is unnecessary to review the previous cases, 
and we examine only to see if this case was tried in accord- 
ance with the principles announced in the decision of those 
cases. 

At the trial a number of instructions were given to the 
jury, three of which were on motion of the plaintiffs, and 
eight on motion of the defendant. The instructions given 
for the plaintiffs, if they stood alone and unqualified by those 
given for the defendant, would certainly have been erro- 
neous. It becomes therefore necessary to examine them all 
very carefully, to see whether, taken all together, they prop- 
erly stated to the jury the law applicable to the case. The 
true object of instructions is to enlighten the jury, and it is 
inconvenient and unsafe to give instructions which make it 
necessary to give other instructions to qualify and explain 
the first. 

The first instruction given for the plaintiffs declares that 
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if the property of the plaintiffs was injured in value, or their 
business there incommoded or obstructed to their damage, 
or the ways and approaches to their property cut off, de- 
stroyed or obstructed, by reason of the acts of the defendant ; 
Ist, in constructing the main track of the railroad in such 
manner as to prevent the use of the street; or, 2d, in lay- 
ing the side-track close to plaintiffs’ property, along the east 
side of the street; or, 3d, in laying the switch-track con- 
necting the two tracks aforesaid; or, 4th, in the laying of the 
beams or iron rails in such a manner as to prevent the use 
of the street; or, 5th, in the erection of said cattle-way or 
switch frames, and other obstructions in said streets, such as 
ditches; or, 6th, by running cars and locomotives back and 
forth in said streets for the purpose of making up trains of 
ears; or, 7th, by leaving cars and trains of cars standing in 
said streets, in front of plaintiffs’ property; or, 8th, by un- 
loading cars; or, 9th, by using said street for the purposes of 
a depot yard, in such manner as to prevent the public from 
using said street, or so as to cut off plaintiffs’ access to their 
property, then the jury must find for the plaintiffs. 

The following objections to this instruction may be con- 
sidered as cured,so far as could be done by instructions 
given for the defendant, namely: that it authorized a re- 
covery by the plaintiffs for damages, Ist, by the occupation 
of the street for the purposes of a railroad, in its ordinary 
use as a means of travel and transportation; 2d, for the 
temporary obstruction of the street necessarily caused while 
the road was in process of construction; and, *d, for dama- 
ges which plaintiffs sustained in common with tie public, and 
which were not special to them. 

The instruction, however, recites nine different kinds of 
acts of the defendant, for either of which it directs a re- 
covery by the plaintiffs of such damages as the evidence 
shows the plaintiffs have sustained. This amounts to a de- 
claration by the court, that each of the enumerated acts was 
unauthorized by law. The defendant was authorized to con- 
struct a railroad in a street, and when constructed to use it 
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for the ordinary purposes of a railroad as a means of travel 
and transportation ; and this instruction assumes to declare 
as a fact that each of the enumerated acts was not performed 
in accordance with the authority of the defendant, but was 
beyond and outside of its authority to construct and use the 
road; or, in other words, that each of those acts was an ob- 
struction of the highway of such unlicensed character as 
was forbidden by law. 

Every use of a highway is in one sense an obstruction ; if 
a wagon or other obstruction, or other ordinary vehicle, oc- 
cupy a place in a highway, it for a time obstructs the space 
occupied by it, and excludes other uses of the same spot; 
and such obstruction is entirely legitimate, if the occupation 
of the highway be according to the usual manner, and a per- 
son damaged by such use of the highway would have no 
ground of action against the owner of the wagon; but the 
occupation of the highway by a wagon might be so pro- 
longed, or otherwise improperly managed, as to subject the 
owner of it to an action for damages caused thereby ; but 
such liability would result, not from the use of the highway, 
but from the illegal manner of using it. In like manner the 
defendant in this case having the right to use the street, is 
responsible only for an illegal manner of using it; and the 
court, in the instruction given, has declared that each of the 
enumerated acts is an illegal use of the street, and the only 
thing left for the jury to determine was, whether the prop- 
erty of the plaintiffs was injured in value, or their business 
there incommoded or obstructed to their damage, or the ways 
and approaches to their property cut off, destroyed or ob- 
structed. 

But even if this instruction could be construed as leav- 
ing the jury to determine the question of fact, whether 
any of the enumerated acts had been done by the defendant, 
yet the instruction is fatally wrong in determining that each 
of those acts was an obstruction of the street. For exam- 
ple, the instruction directs a verdict for the plaintiffs, if 
their property has been injured in value by the laying of the 
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side-track close to their property, along the east side of the 
street; thus usurping the province of the jury in determin- 
ing that the side-track did obstruct the street, or else author- 
izing the plaintiffs to recover because of the side-track, al- 
though it was no obstruction. 

In another respect the instruction, although not fatally 
wrong, was calculated to embarrass the jury by its great 
comprehensiveness. It directs a verdict for the plaintiffs for 
damages sustained in any one of three ways, by any one of 
nine acts of the defendant ; that is, it authorizes the plain- 
tiffs to recover upon any one of twenty-seven different hy- 
potheses. 

The second and third instructions are erroneous in assum- 
ing that the defendant had committed the acts described in 
the first instruction ; and it was also improper, as in the sec- 
ond instruction, to single out one fact relied on by defend- 
ant, and state that that fact did of itself constitute no defence. 

Judgment reversed and cause remanded. 

Judges Bay and Dryden concur. 
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JOHN PHILLIPS, ASSIGNEE OF CALDWELL, Respondent, v. JAMES 
B. Firzpatrick et al., Appellants. 


Justices’ Courts—Statement.—An account for goods sold, filed before a justice 
of the peace, is a sufficient statement of the cause of action. 

Jurisdiction—Justices’ Courts.—A plaintiff may give jurisdiction to a justice of 
the peace by entering a voluntary credit upon his cause of action. 

Judgment—Joint Contractors.—A judgment against two of several joint debtors 
is no bar to a suit against the others. 


Appeal from Franklin Circuit Court. 


Charles Jones, for respondent. 


C. D. Colman, for appellants. 


Bates, Judge, delivered the opinion of the court. 


The instructions asked by the defendant were properly 
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fused, because they were based upon the supposed facts, 
concerning which no evidence was given at the trialof the = -~ 
cause. Their legal merit is not considered. 

As to the motion to strike out the amended statement and 
account filed in the cause, the bill of exception states that 
the motion was overruled, while in another part of the record 
it appears that the motion was sustained, and that the 
amended statement was ordered to be stricken out, with ex- 
ception of the account therein stated. It being, therefore, 
uncertain what was precisely the action of the lower court 
in that matter, we cannot review it. 





The motion to dismiss the cause was properly overruled. 
An account filed is a sufficient statement of a cause of action i 
before a justice of the peace. The judgment against two { 
of the three debtors is no bar to a suit against the third. 

The justice had jurisdiction for the amount claimed, a 
credit having been given for the excess. 

Judgment affirmed. Judges Bay and Dryden concur. 
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JoHuN Hurrman, Respondent, v. JAMeS ACKLEY, Appellant. i 
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Practice—Instructions.—Mere abstract propositions of law, not applicable to 


Wm. A. Alexander, for appellant. 


the evidence and particular case, are properly refused. H 
Statute of Frauds.—It is at the option of the parties to a parol contract, re- ql 
lating to the purchase and sale of land, to set up the defence of the Statute ; 
of Frauds. d 
Contract—Sule.—The plaintiff suing for the purchase money of land sold and i 
conveyed, must show as a condition precedent to a recovery that he had ] 
conveyed or caused to be conveyed to the purchaser the title or interest | 
sold. | 
Appeal from St. Charles Circuit Court. | 

i 

Krekel §; Bruere, for respondent. i 
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Piaintiff sued for $140, which he alleged was the amount 
of his undivided interest in a tract of 140 acres, which he 
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had sold to defendant. Defendant denied the purchase and 
sale. 

At the trial it appeared that George Huffman, Sr., died 
seized of the land, leaving eleven heirs, among whom were 
plaintiff, defendant’s wife, George Huffman, Isaac Huffman, 
and others. At a partition sale by the sheriff, George Huff- 
man bought the 140 acres at $16 per acre, paid the money 
and took a deed, and subsequently sold a divided half, 70 
acres, to the defendant, at $20 per acre, and gave his obliga- 
tion to convey upon complete payment of the purchase money. 
George Huffman, Jr., died, and, under order of the Probate 
Court, his administrator made a deed for the 70 acres to the 
defendant. 

The plaintiff claimed one-fourth of the difference between 
the price of the 140 acres, at $20 per acre, and $16 per aere, 
the price it brought at sheriff’s sale, on the ground that at 
said sale George Huffman Jr., bought said 140 acres for the 
mutual interest of plaintiff and defendants, George and Isaac 
Huffman, these parties agreeing that the land was worth $20 
per acre, and that Georgt should bid in the land for their 
joint benefit if it sold for a lower price. 

There was no written agreement between these parties, 
and plaintiff never paid any part of the purchase price at 
$16 per acre, but claimed of defendant one-fourth of the dif- 
ference between $20 and $16 per acre, or $1 per acre, as if 
he had owned and conveyed the land. 

The court gave the following instruction, asked by plain- 
tiff: 

If the jury shall find from the evidence that plaintiff, to- 
gether with defendant, Isaac and George Huffman, agreed to 
bid in the land for themselves, and they shall further find 
that the land was so bid in by George Huffman ; and the 
jury shall further find, that there was an agreement between 
plaintiff and defendant that defendant would pay four dollars 
per acre for his (plaintiff’s) interest in said land; and they 
further find that said George sold and agreed to convey said 
land, and that defendant, in consequence of the agreements 
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and the sale by George Huffman to defendant, has obtained 
the title to said land, they should find for plaintiff the amount 
which defendant agreed to pay plaintiff, with interest at six 
per cent. from date of sale. 

The following instructions were then asked by the defend- 
ant and refused by the court : 

1. The jury are instructed that a promise by defendant to 
plaintiff to pay him for his interest in said land is void, un- 
less said contract is in writing, signed by defendant. 

2. The plaintiff cannot recover in this case until he makes 
defendant a title to his interest in the land sold. 

3. The jury are instructed that no action can be brought 
and recovery had upon a contract for the sale of lands, or any 
interest in or concerning lands, unless the agreement upon 
which the action is brought, or some memorandum or note 
thereof, shall be in writing, and signed by the party to be 
charged therewith, or by some other person lawfully author- 
ized by him to sign the same. 

4, The jury are instructed, that if they believe from the 
evidence that George Huffman bid in the lands mentioned in 
plaintiff’s petition, and a deed was executed to him by the 
sheriff therefor, and that he or his administrator paid for the 
same, and that there was no agreement in writing signed 
by said George Huffman, or by some person authorized by 
him, to the effect that he bought and held said land jointly 
for himself, Isaac Huffman, plaintiff and defendant, the said 
deed stands good, and conveys to George Huffman alone the 
Jands in said deed mentioned, and does not convey to John ) 
Huffman any interest therein. i 

All of which were refused by the court; to which the 
defendant excepted. 








Bates, Judge, delivered the opinion of the court. 
The instruction given for the plaintiff was erroneous, in 
that it did not require as a condition of the plaintiff’s re- 
covery, that the plaintiff’s alleged interest in the tract of 
land should have been conveyed to the defendant. The pe- 
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tition stated that the plaintiff’s interest (which was stated 
to be an undivided fourth of the whole) was conveyed to 
the defendant by George Huffman. This conveyance was the 
alleged consideration of the debt of the defendant to the 
plaintiff, and its proof was a necessary precedent to a re- 
covery by the plaintiff, yet the instruction authorizes a re- 
covery, if he has obtained title to the land by means of an 
independent purchase from George Huffman. The import- 
ance of this omission appears from an examination of the 
testimony, which shows that the defendant bought the whole 
estate in a specified portion of the land, and not an undivided 
fourth of the whole tract, from George Huffman; but that 
no connection of the plaintiff with that purchase is shown at 
all, and no conveyance or intention to convey any interest of 
the plaintiff in the land is shown by testimony. 

The instructions asked by the defendant were properly 
refused. The first and third were mere abstract propositions 
of law, upon which we give no opinion. Instructions should 
be so framed as to apply directly to the whole case, properly 
made in evidence under the pleadings. 

The second should have stated an hypothetical case. The 
fourth assumed that a parol promise by George Huffman 
would be absolutely void, whereas it was optional with him 
to avail himself_of the statute of frauds or not. 

We give no opinion whether the statute of frauds may be 
pleaded in this case or not. 

Judgment reversed and cause remanded. 
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JaMES McCutcuHeon et al., Defendants in Error, v. Joun 
Sicerson, Plaintiff in Error. 


Release of Errors— Pleading.— A replication to a plea of release of error 
must deny or confess, and avoid the acts of release set up by the plea. 


Error to St. Louis Court of Common Pleas. 


Defendants in error pleaded the following plea in bar of 
writ: 
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The defendants come and say, in bar and preclusion of the 
said writ of error, that the said plaintiffs in error the same 
ought not to have and maintain, because they say that after 
the rendition of the judgment in this cause by the St. Louis 
Court of Common Pleas, and before the impetration of the 
said writ of error, to-wit, on the 5th day of April, 1858, the 
said defendants in error assigned the said judgment, and all 
their right, title, and interest therein, to one George B. San- 
derson, for full value and without recourse, all of which was 
well known to the plaintiff in error before the impetration 
of the said writ of error; and defendants in error cannot 
produce the said instrument of assignment and make profert 
thereof, the same being in possession of the legal represent- 
atives of the said George B. Sanderson, but defendants in 
error will prove the said assignment when and where this 
court may direct: and before the suing out of this writ of 
error, to-wit, on the 22d day of April, 1859, the said John 
Sigerson well knowing the premises, and being, together 
with his brother William Sigerson, desirous of compromising 
and settling all matters in dispute between himself and his 
brother, on the one hand, and George B. Sanderson afore- 
said, and James M. Hughes, Thomas Marshall and Jesse Hol- 
liday, on the other hand, did then, at St. Louis, Mo., come 
to a reckoning with the said Sanderson, Hughes, Marshall, 
and Holliday. And the said Sanderson, Hughes, Marshall, 
and Holliday, then and there held numerous claims and de- 
mands against the said John Sigerson and William Sigerson, 
and were encumbrances of large valuable tracts of land 
claimed by the said Sigerson in St. Louis county, which con- 
stituted all the property of the said John and William Si- 
gerson ; and so it was that by reason of the condition of the 
title to the said lands, encumbered in favor of the said 
Hughes, Sanderson, Holliday and Marshall, the same was 
unsaleable, and the said Sigerson disputed and denied the 
validity of certain of the claims and encumbrances whereof 
the said Hughes, Marshall, Holliday and Sanderson claimed 











282 ST. LOUIS. 





McCutcheon et al. v. Sigerson. 





to be holders, and had theretofore commenced legal proceed- 
ings, having for their object the exoneration of the said tracts 
of land from a portion, of said claims and encumbrances ; 
and the said John and William Sigerson, and the said Holli- 
day, Hughes, Marshall and Sanderson, becoming weary of 
litigation and desirous of putting an end thereto, and of 
bringing the said tracts of land into market, did, on the 22d 
day of April, 1859, come to an accord, and thereupon did 
make, execute and deliver a deed to William T. Wood and 
R. 8. Hart, trustees, and in and by said deed the said tracts 
of land were exonerated from all liens, claims and encum- 
brances, except those the payment of which was made there- 
on under the duty of the said trustees; and certain por- 
tions of the said lands were in the first place conveyed, or 
directed to be conveyed, clearly and absolutely, to the use of 
the wives or families of the said John and William Sigerson, 
free from all claim and demand, lien and encumbrance, in 
favor of the said Hughes, Sanderson, Holliday and Marshall, 
and also exonerated from all encumbrance whatever; and 
the said trustees were enjoined and directed to sell the re- 
mainder of said lands, and with the proceeds thereof to pay 
and satisfy certain acknowledged recognized claims, encum- 
brances and demands, among which was the judgment in 
this cause, which is described in said deed of trust as hav- 
ing been paid by the said Hughes, Marshall, Holliday and 
Sanderson, (the same being erroneously described as a judg- 
ment in favor of McCutcheon only, instead of a judgment 
in favor of McCutcheon & Collins, and the interest thereon 
being computed up to the date of the 5th April, 1859,) and 
the said trustees accepted said trust and conveyed to the wife 
of the said John Sigerson the tracts of land in said deed, 
particularized as the tracts which were to be conveyed to the 
wife of the said John Sigerson, free and clear of the demands 
and encumbrances thereon, and have proceeded to carry out 
and complete the trust imposed upon the real estate so to 
them conveyed ; and the said John Sigerson has received the 
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full benefit and advantage of the said compromise, settle- 
ment and deed of composition, and is now absolutely in- 
solvent. 


Plaintiff in error replied as follows : 


And the said John Sigerson says, that by reason of any- 
thing in the said plea of the said McCutcheon and Collins 
alleged, he ought not to be barred from his action aforesaid 
against them ; because, he says, that said reckoning, account- 
ing, &c., alleged in said plea to have been had by and between 
the said John Sigerson and William Sigerson, on the one 
part, and the said Hughes, Marshall, Sanderson and Holliday, 
on the other part, did not include the above action and mat- 
ter in error between the said John and the said McCutcheon 
& Collins; and because the said reckoning and accounting 
was not meant or intended to include the same, or any mat- 
ter of litigation, or any law suit or other controversy between 
the said John and the said McCutcheon and Collins; and 
beause the said reckoning, &c., only included, and was only 
meant and intended to include, settle and adjust all litiga- 
tion then pending, to-wit, at the time of said reckoning be- 
tween the said John and William, or either of them, on the 
one part, and the said Hughes, Marshall, Sanderson and 
Holliday, on the other part, in respect of the lands referred 
to in said plea, as well as all other controversies between the 
said parties, John and William Sigerson, on the one part, and 
the said Hughes, Marshall, Sanderson and Holliday, or ei- 
ther of them, on the other part; and because, he says, the 
said reckoning, &c., was not meant or intended to include, 
and did not include, settle or adjust the said litigation and 
controversy between the said John and the said McCutcheon 
and Collins, to-wit, the matters of the action in error afore- 
said. And the said John admits that the said Hughes, Mar- 
shall, Sanderson and Holliday, or one or more of them, was 
or were the owner or owners of the said judgment of Me- 
Cutcheon & Collins against the said John at the time of the 
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said reckoning; and that the payment of said judgment to 
the said Hughes, Marshall, Sanderson and Holliday, was 
meant and intended to be provided for, and was provided for 
amongst other things, in and by said deed of trust to the 
said William T. Wood and R. 8. Hart, to-wit, by the said 
Wood and Hart, out of the assets to them to be derived from 
the sale of said real estate; but the said John denies that, in 
such provision for the payment of said judgment, it was 
meant or intended by any of the parties to said reckoning, 
to compromise, settle or adjust his aforesaid suit in error, 
against the said McCutcheon and Collins, or in any manner 
or degree to stop, impede or hinder him, the said John, in 
the prosecution of said suit, until the said judgment of the 
said McCutcheon and Collins against him, the said John, 
should be reversed, annulled and held for naught, and he 
should be restored to all that he has lost by reason of said 
erroneous judgment. The said John denies that he has at any 
time, or by any reckoning, either by the reckoning mentioned 
in said plea, or by any other reckoning at any other time, 
settled, adjusted, compromised, or in anywise affected or 
done, or consented to be done any act estopping or impeding 
his right fully to prosecute his above mentioned action in 
error against the said McCutcheon and Collins, nor to the 
reversal of said judgment and the recovery of his costs in 
that behalf expended, and of his damages by him sustained 
by reason of the wrongful rendition of said judgment against 
him, and of his compulsory payment thereof alleged in said 
plea. He denies that said suit in error has been compro- 
mised, settled or adjusted, and avers that the same is still 
rightfully pending, and that his right to prosecute the same 
to the reversal of said judgment, and the full recovery of all 
his costs in that behalf expended, and of his damages by him 
sustained by reason of said judgment, is unimpaired and 
unaffected in fact and in law, either by the alleged reckon- 
ing mentioned in said plea, or by any other act or acts of 
his ; and of this he puts himself upon the country. 
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DrypDEN, Judge, delivered the opinion of the court. 


In this case the defendants in error have pleaded a plea 
in this court, whereby they in substance aver, that since the 
recovery of the judgment in which it is alleged the error ex- 
ists, the plaintiff in error by his certain deed released the 
said errors to. which the plaintiff has replied, and the defend- 
ants have demurred to the replication. The question for 
our consideration is the sufficiency of the replication. The 
replication attempts to explain the scope and meaning of the 
deed, and to show that its provisions did not embrace the 
matter in controversy ; but it does not affect to deny that the 
deed is the act and deed of the plaintiff, nor does it confess 
and avoid the ground of defence set up in the plea. The 
demurrer must therefore be sustained and the judgment 
affirmed ; the other judges concurring. 
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A. R. McNair et als., Appellants, v. Micuart Lot et als., Re- 
spondents. 


Limitations—Mortgage.—Actual possession of the mortgaged premises by the 
mortgagee continued for twenty years, without any payment of interest to 
the mortgagor, or any thing done or said to recognize the mortgage as an 
existing encumbrance, will bar the equity of redemption. The rule applies 
with still greater force where the possession is by a stranger to the mort- 


vace 
gage. 


Appeal from St. Louis Circuit Court. 


This case was before the court, 25 Mo. 182. After it 
went back to the St. Louis Land Court, the venue was changed 
to the Circuit Court. The petition set forth a cause of action 
in the nature of a bill to redeem the mortgages, and also 
added a count in ejectment against all the defendants. There 
were four suits against different persons, claiming to own 
different lots in the addition into which the twenty arpent 
tract had been divided ; the different defendants, claiming 
their lots in severalty, answered, denying the rights of the 
19—VOL. XXXIV. 
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plaintiffs, claiming that they had title to their respective lots; 
that they were purchasers bona fide, without notice of the 
plaintiffs’ equity, and pleading adverse possession for more 
than twenty years. 

The general nature of the suit was the same with that of 
MeNair v. Picotte, 33 Mo. 57. 

At the trial, the Circuit Court made the following finding : 

The court finds the following facts: that on the 7th day of 
January, A. D. 1819, John Baptiste Duchouquette and Marie 
Therese Brazeau, each loaned unto Charles Delassus $2,000, 
for four years, to bear interest at the rate of ten per cent. 
per annum, and that said Delassus executed to each of said 
parties, Duchouquette and Brazeau, his notes for said prin- 
cipal sum of $2,000, and four interest notes of $200 each, 
said interest notes being made payable, respectively, on the 
20th days of December, 1819, 1820, 1821, and 1822, and 
said notes for the principal sums being made payable on the 
20th day of December, 1822. That to secure said loans said 
Delassus made and delivered to said parties two separate 
deeds of mortgage, conveying to each of said parties the tract 
of land in controversy, together with certain other lands. 
That the said mortgage from Delassus to Duchouquette was 
duly recorded in St. Louis county, on the 2th day of June, 
A. D. 1820, and said mortgage from Delassus to Brazeau was 
duly recorded in St. Louis county, on the 3d of February, 
A.D. 1824. That the first interest note of $200 due Mrs. Bra- 
zeau was paid, and the first interest note due Duchouquette 
was paid in part, and a new note for the balance of $545, re- 
maining due thereon, was made on the 7th of March, A. D. 
1820, by said Delassus. That said $55 note and all the other 
interest notes, together with the notes for the principal sums, 
were unpaid at maturity. That said mortgagees instituted 
suits in the St. Louis Circuit Court on said notes and mort- 
gages as follows: Mrs. Brazeau sued Delassus in debt for 
the amount due on the notes secured by the mortgage to her, 
and also filed her petition for the foreclosure of the mortgage. 
Duchouquette sued Delassus in debt for the amount due on 
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the notes secured by mortgage to him, and for the $55 note 
of the 7th of March, A. D. 1820; and also filed his petition 
for the foreclosuse of the mortgage. That on the 8th day of 
July, A. D. 1824, judgments were rendered in debt in favor 
of Mrs. Brazeau, for $2,750, and for the foreclosure of the 
mortgage to her for the same amount ; and on the same day 
judgments were also rendered in favor of Duchouquette, for 
$2,827, in debt, and for the foreclosure of the mortgage to 
him for $2,750. That there were orders of sale in the judg- 
ments of foreclosure, but were never executed. That exe- 
cution Was issued on the judgment in debt in favor of Du- 
chouquette, returnable to the December term of said St. 
Louis Circuit Court, 1827, and that upon execution the land 
in controversy was sold on the 13th day of December, A. D. 
1827, to Theodore D. Papin, for $1,050. That execution 
was issued in favor of Brazcau, on the 25th of September, 
1828, to Washington county, and levy made; and upon ad- 
vertisement being duly made, the land situate in said county, 
being the remainder of the property by said mortgages con- 
veyed, was sold to said Duchouquette for the sum of $380, 
on the 22d day of October, 1828. That on the 19th day of 
December, 1827, Mrs. Brazeau and Duchouquette made a 
deed to said Theodore D. Papin for all their right, title, and 
interest, in and to the land in controversy, for the consider- 
ation of $5, which deed was truly recorded in the office of 
the Recorder of St. Louis county, on the 23d of February, 
1828. That said Theodore D. Papin was the son-in-law of 
said Duchouquette ; but that said Papin was not the agent 
of said Duchouquette at the time of or after said sale of 
1827. That said Papin took possession of the land in con- 
troversy under said sheriff’s sale and deed of December 13, 
1827, and under the said deed of Duchouquette and Bra- 
zeau, of December 19, 1827. That Duchouquette never took 
possession of the land in controversy either before or after 
said sheriff’s sale of December 13, 1827. That Papin held 
adverse possession of the premises in controversy until the 
13th day of July, 1831. That on said 18th day of July, 
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1831, Papin and wife, by warranty deed, sold said premises 
to William T. Phillips for $3,500, which was a full consider- 
ation for the same at that date. That said deed from Theo- 
dore D. Papin to William T. Phillips was duly recorded in 
St. Louis county, on the 8th day of October, A. D. 1832. 
That Phillips entered upon said land, and occupied and 
claimed it, making valuable improvements thereon. That 
Phillips’ possession continued until April 12th, 1834, when he 
sold and conveyed said premises to William Carr Lane. That 
said deed from W. T. Phillips to W. Carr Lane was duly re- 
corded in St. Louis county, on the 9th day of January, A. D. 
1836. That there is no evidence that either said Phillips or 
Lane, at the time of their respective purchases, had any 
actual notice of the existence of said mortgages of 1819. That 
said Lane, and the defendants claiming under him, have had 
and held open, notorious, continuous, and exclusive possession 
of said premises, according to their several rights and titles, 
as stated in the pleadings and agreements in this cause, from 
the time of the said purchase by Lane from Phillips, until 
the commencement of this suit, claiming the same adversely 
to the said Charles Delassus and his heirs-at-law and grantees. 
That on the day of , A. D. 1832, Marie T. Bra- 
zeau made a deed of assignment to J. B. Duchouquette, 
of all her right, title, and interest in and to the mortgage, 
debts, and judgments thereon in her favor. That said Marie 
T. Brazeau died in 1833, and that said Duchouquette also 
died in 1833. That said Delassus removed from the city of 
St. Louis in 1825, in embarrassed circumstances; that said 
Delassus returned to St. Louis in the year 1856, being still 
embarrassed. That on the 12th of December, 1836, the ex- 
ecutors of Duchouquette, Theodore Papin and Baptiste 
Duchouquette, assigned to M. P. Leduc, the agent of C. D. 
Delassus, whatever might then be due to the estate of Du- 
chouquette on the judgments or debts, secured thereby in 
favor of Duchouquette and Brazeau, against Delassus, ren- 
dered July 8, 1824, and authorized said Leduc to collect the 
balance then due, which assigument was ratified by the heirs 
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of Duchouquette. That on December 15, 1836, Ledue, the 
agent of Delassus, settled with his principal, Delassus, and 
charged him $8,000, (less four per cent. for advance pay- 
ment,) as paid to Duchouquette’s heirs for the balance re- 
maining due on the mortgages, after deducting the net pro- 
ceeds of the sheriff’s sales in St. Louis and Washington coun- 
ties. That at the time of said settlement said Delassus knew 
of the sale to said Papin of the premises in controversy, and 
made no claim to said premises at that time or afterwards. 
That after said settlement by Leduc with the executors or 
Duchouquette, said Ledue ordered said executors to enter 
satisfaction of the judgments of July 8, 1824, against the 
said Delassus, and in faver of the said Duchouquette and 
Brazeau ; and satisfaction was accordingly entered on the 
margin of said judgments, in debt and for foreclosure, on 
the 16th day of December, A. D. 1836. That said satisfae- 
tion was made by order of said Leduc, as agent of Delassus ; 
no other payment than that of $7,680, was made by said 
Leduc, agent of Delassus. That the parties did no act whereby 
they recognized said mortgages as subsisting at the time of 
the payment of $7,680, er at the time of the entry of satis- 
faction upon the margin of said judgments, and that said 
Delassus and his agent, Ledue, then knew that the parties in 
possession of the said two tracts of land were claiming under 
said Papin and Duchougquette, and claiming and holding said 
land as their own property, adversely to all other persons. 
That said Delassus, after his visit to St. Louis in 1836, 
returned to New Orleans, and there died in 1843, leaving as 
his only child and heir Augustus Delassus, under whom the 
plaintiffs claim title by conveyances, stated in the petition. 
That there is no evidence in this cause showing that the de- 
fendants, or those under whom they claim, from Wm. T. 
Phillips down, had any actual notice or knowledge of the 
deeds of mortgage of 1819 on the judgments of 1824, or of 
the deed of Brazeau to Buchouquette of 1852, or of the 
settlement of 1836, or of any of the proceedings or docu- 
ments connected with said settlement. That the mortgage 
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debts were extinguished by the sheriff’s sales, and the pay- 
ments made by Leduc, as agent of Delassus, on the 12th day 
of December, 1836; and that said mortgages ceased on said 
last-named day to exist as a lien or encumbrance on said 
lands. That there is no evidence of any fraud in the re- 
covery of said judgments in debt and of foreclosure, or in 
the sheriff’s sales of the real estate mortgaged in St. Louis or 
in Washington counties, or in the purchase by Papin or by 
Duchouquette of the tracts of land by them respectively 
purchased. 

And upon the foregoing facts the court finds the following 
conclusions of law: That the sheriff’s sale to Papin and the 
sheriff’s sale to Duchouquette are, and each of them are, 
void. That the sheriff’s deed to Papin and the deed of Du- 
chouquette and Brazeau were and are, each of them, good 
and valid, as color of title, to commence the adverse posses- 
sion of Papin thereunder, and the possession of Papin, Phil- 
lips and Lane, and their grantees, for a period of more than 
twenty-seven years next before the commencement of this 
suit, being adverse to Charles D. Delassus and his heirs and 
representatives, and all other persons, bars and precludes 
the plaintiffs from any relief claimed in the petition against 
the defendants for the said tract of land of twenty arpens, 
claimed in this action, and every part thereof, and vests a 
title in the defendants in fee simple, absolute in and to said 
twenty arpens of land and appurtenances, according to their 
several interests therein. That the compromise and settle- 
ment of 1836, and the entry of satisfaction on the margin of 
said judgment by the executors of Duchouquette, do not 
operate to prevent the running of the statute of limitations 
in favor of Papin, and those claiming under him, as to said 
twenty arpens of land, and do not operate as any recognition 
of said mortgages, as subsisting mortgages, against the said 
land, sold at sheriff’s sale, and then in the adverse possession 
of defendants and those under whom they claim, and that 
plaintiffs pay all the costs of this suit. 

And it is therefore considered adjudged and decreed by 
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the court, that the plaintiffs’ petition in this action be, and 
the same is absolutely dismissed ; and that the plaintiffs pay 
all the costs of this suit, and that the defendants have execu- 
tion therefor. 


Cates §- Wood, for appellants, filed a printed argument in 
the case. 


I. The courts of the United States, and particularly New 
York, Massachusetts, and Missouri, have adopted the rules 
and doctrine of Mansfield, taken from the civil law, which are, 
“That after forfeiture the mortgagee and his assignees hold 
possession of the pledged land as mere ¢érustee for himself 
and the mortgagor; first, to pay the mortgage debt out of the 
rents or by sale thereof; second, to surrender the same to 
the mortgagor or his assignees, heirs, &c., whenever the debt 
is satisfied.”” (Parson’s case, 17 Mass. 419; 38 Mass. 138, 
158; 6 id. Pollock case, 240; 3 Mason, 526; 4 Kent Com. 
193; this case, 25 Mo. 182; McNaircase, 8 Mo. 188; case 
ef Thornton, 24 Mo. 249; Lumley case, 26 Mo. 367; 21 Mo. 
285; case of Benton, 8 Mo. 650; 1 Hill on Real Prop. 405; 
2 id. 1-3; 2 id. 109; 9 Paige, 517; 2 Pick. 146; 2 Sch. & 
Lefr. Rep. 218; 1 id. 880; and Adams’ Equ. 256.) 

What were the relative rights of the parties at the time 
mortgagees surrendered possession to Papin in 1827?  Cer- 
tainly Papin acquired no other right in the land than that 
held by mortgagees, because the sale and purchase through 
the sheriff was a fraud on the process of law and rights of 
Delassus; therefore, absolutely inoperative and void. And 
hence Papin was nothing but a mere assignee and trustee of 
the mortgagees, holding possession of the land for them 
and Delassus until such time as the mortgage debt was 
paid by rents and profits thereof, or was otherwise satisfied. 
Papin had no estate of inheritance in the land, because the 
mortgagees had none. That estate was in Delassus in virtue 
of mortgage contract, then fresh and in full operation on ac- 
count of its revival by scire facias. (See case of McNair, 8 
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Mo. 188, and those of Thornton and Lumley, 26 Mo. 367; 
1 Vt. 132; 1 Sch. & Lefr. Rep. 880; 4 Dana, 285-288.) 

If the sheriff’s sale vested in Papin any right, which we pos- 
itively deny, it was the right to satisfy or pay the mortgage 
debt. This he failed to do, and at no time pretended that he 
was bound to pay the same. And as evidence that neither 
mortgagees nor Papin so understood his purchase, the latter 
never claimed any right or ownership in the mortgage debts, 
otherwise they would have been assigned to Papin instead of 
the land; and if such had been the case, all the right or 
power resulting to him would have been to sell the land un- 
der the mortgage judgment, which was never done by any 
person. (See cases supra, 5 Mad. 290.) 

II. Suppose, for sake of the argument merely, that the 
entry and possession of Papin was hostile to the right of entry 
and redemption of Delassus—which to our view of the rules 
of law is an absurd assumption—what benefit, could he or 
those claiming under his deed of assignment have, in virtue 
of such hostility, in order to create an estate by lapse of 
time? 

We answer that the deed of assignment of Brazeau of her 
interest in the mortgage judgments and debts to Duchou- 
quette not only revived the relation of mortgagor and mort- 
gagee, but positively recognized its existence in 1832. And 
when we find that those judgments were satisfied in the most 
solemn manner by Delassus in 1836, no mind can for a mo- 
ment doubt that this act was conclusive evidence of the re- 
cognition of the mortgage contract then existing, and vested 
in him a perfect right to enter and take possession of the 
land. And with equal force and power the law demanded 
of Papin and his assignees that they should surrender up the 
land, and account for the rents, profits, &e. No pretended 
hostile holding thereof by them, or either of them, from 1827 
to 1836, about nine years, could create a legal estate; be- 
cause such satisfaction was a direct recognition of the con- 
tract of mortgage, and cut off the operation of the statute of 
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limitation, and placed all the parties precisely where they 
were in 1827, with this difference, that the right of Delassus 
to have possession of the land was perfect; and the withhold- 
ing the same on the part of mortgagees and their assignees 
was a gross fraud, and direct violation of their positive duty 
and obligation under the contract of mortgage. (See cases 
supra, 1 Mad. Rep. 278; Rob. Fraud. Con. 520.) 

Again, the law demands that whenever a judgment or 
mortgage deed is paid or satisfied, the same shall be noted on 
the record thereof by the party receiving such satisfaction, 
which evidence of the fact of payment cannot be impeached 
or questioned by parol proof. And where such entry is 
made on margin of the record of mortgage deed, it is not 
only conclusive evidence of satisfaction of mortgage debt, but 
operates as a release of all right in the land of mortgagee. 
(R. C. 1835, p.—, and case of Vallé, Adm’r, 27 Mo. 455.) 

And in 1845 this purchaser and hostile holder of the land 
from 1827 to 1832, who is the head spring from which respond- 
ents derive their fraudulent and filthy stream of title, as 
representatives of the estate of the mortgage, fully and freely 
acknowledged satisfaction of the mortgage debt as required 
by the above recited statue. 

But, separate from the great fact of satisfaction and recog- 
nition of the mortgage contract, this marginal written entry 
of Papin conclusively proves the quo animo with which he en- 
tered and took possession of the land under deed of mortga- 
gees and sheriff sale, in 1827; because, in all cases where a 
claim to land is based on adverse possession, the intent with 
which the entry was made and continued is the vital element 
of title. In other words, the idea that he entered on this 
land in his own right, and was too have the land without pay- 
ment of the mortgage debts, is too absurd to require further 
comment. (See cases supra, and particularly 4 Cranch, 415 ; 
2 Binney, 468; 9 Wheat. 489; 1 John. Ch. 489, 885; 2 
Cruise, 156; 5 John. Ch. 545; 18 Ves. 455; 10 Wheat. 
152; 26 Mo. 291; 3 Sumner 152, 2 Cow. 195, 232.) 
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III. But in regard to the defence as made by respondents, 
it amounts to this, and nothing more, to wit: 

a. We admit the mortgage contract, and claim title as 
bona fide purchasers for value, without notice of the title of 
Delassus or his legal representatives. 

b. That we and those under whom we claim have held a 
continuous adverse possession under color of title for twenty 
years before the commencement of this suit. 

a. How can the respondents be bona fide purchasers upon 
the facts proved and admitted in the record? The sheriff 
sale and deed to Papin and that of mortgagees to him were 
of record in due form of law in 1827; also the mortgage 
deeds and judgments thereon. Certainly it was the impera- 
tive duty of respondents to look at those records. And if 
the fact be that mortgagees intended by their sheriff sale ‘and 
deeds to Papin to divest Delassus of his right to redeem the 
land, such action was a fraud and inoperative for any such 
purpose. But as the law never presumes fraud or bad faith, 
we say upon the facts clearly proved, and in the absence of 
proof of the contrary, that the entry and possession of respon- 
dents, and those under whom they claim, was amicable and 
not adverse to the right of Delassus. And if not amicable, 
it originated in fraud and violation of law: and fraud can 
avail no man; it is a certain death to all defences based 
thereon in a court of justice. (See cases supra, and 2 Cruise, 
161; 1 John. Ch. 402, 595; case of Orde, Ch. Cas., 9; 2 
Conn. 610; 1 id. 288; 17 Mo. 87; 2 Powell, Mort. 1066- 
1079.) But how is it possible respondents can be purchasers 
without notice of the title of Delassus or his legal represent- 
atives? We answer as above stated, the mortgage deeds 
and judgments thereon were of record in 1824 and 1827, 
and satisfaction of the latter in due form of law made in 
1836. What notice can be more powerful to a subsequent 
purchaser than that? That is notice to all the world and 
binding on all men, and is more effective than actual notice 
or knowledge; because the latter is dependent on proof of 
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extraneous facts and circumstances, and when proved only 
operates on the party who receives it. The former proves 
itself, and operates indiscriminately on all persons. (See 1 
John. Ch. 898; 1 Powell, Mort. 386; 2 id. 562, 576, 589, 
634. ) 

Again, the deeds from Papin to Phillips, and from him to 
Lane, and from him to Blow and Labaume, all refer to each 
other in a continuous chain up to the deed from mortgagees, 
reciting the book and page in the recorder’s office of each. 
The recitals in these deeds are of themselves legal or con- 
structive notice sufficient to create the rule of caveat emptor 
as to the respondents and those under whom they claim. (2 
Cow. 820; 1 Story, Eq. Juris. § 403; 1 John. Ch. 394-397 ; 
6 Barb. 337; 2 Paige, Ch. 220; 17 Mo. 87; 2John. Ch. 32.) 

b. In order to create an estate in land by lapse of time, 
the “ inception and continuance” of the entry and _ posses- 
sion must be hostile or adverse to some other estate or title. 
For, if such possession commences amicable and not hostile ; 
or, if after it commences hostile,and for a time however 
short, ceases its hostile character, such amicable commence- 
ment continues until otherwise made known. And if it 
commences as hostile,a cessation thereof destroys its legal 
effect during such time; or, in other words, if the head link 
in the chain is amicable, it gives like character to all others; 
and if one of the small links is broken, the chain is powerless. 
(1 Cow. 285; Sumner, 109. ) 

Again, if the faet be true, and of which there is no doubt, 
that the deed from sheriff was void on account of fraud in 
law, technically called constructive fraud, we ask how can 
such deed operate for any purpose whatever? And in this 
connection there is a vast difference between a deed abso- 
lutely void and one that is voidable. In other words, a deed 
prima facie valid may feed the statute of limitations in order 
to shelter an adverse holder of land. But no wise jurist has 
said, or ever will say, that a deed absolutely void can feed 
or sustain anything. (See 2 Cruise, 189; 3 id. 496; 2 
id. 139; 2 B. Mon. 424; Sug. Vend. 469 to 506; 9 Wheat. 
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498, 541, 550; 5 Cow. 74-90; 26 Mo. 291; 19 John. 325; 
28 Mo. 481; 29 Mo. 176; 30 Mo. 99; 32 Mo. 160.) 

We desire to keep the mind of this court the important 
fact indicating the quo animo of Papin and mortgagees at 
the time he entered on the land; which is, that he did not 
take possession under sheriff’s sale and deed, but, as express- 
ly stated in the deed of mortgagees to him, dated four days 
after sheriff’s deed, “he took possession of the land on that 
day from them.” (See cases supra, and particularly Angell 
on Lim. 81; 3 John. 124; 3 John. Ch. 129; 12 John. 365 ; 
Angell on Lim. 385; 1 Burr. 60; 3 Sumner, 152; 6 B. 
Mon. 75; 7 id. 117; 1 Dana, 3; 9 id. 469.) 

But adverse possession without color of title only operates 
on the land actually occupied pedis possessio ; and when under 
color of title, it extends to the enclosure made on the land. 

That a deed or patent, in order to give color of title to an 
adverse claimant of land, must manifest a prima facie valid 
title. 

That if the deed, or other instrument of paper title, mani- 
fests prima facie that it is the result of fraud or otherwise 
void, it gives no color of title. 

That there is a marked difference between paper title 
which is void, and that which is merely voidable. Tlie first 
operates on nothing, for want of life; the other has apparent 
life and may live forever. 

That a deed which upon its face is connected with or re- 
sults from an amicable and not a hostile relation, such as 
assignee of mortgagee or purchaser under executory contract 
merely, such deed can never operate to shelter, commence, 
or continue the right of an adverse claimant. If the rule 
were otherwise, the statute of limitations, instead of being a 
kind friend to the innocent and bona fide purchaser, would 
become an instrument of fraud and bad faith in the hands of 
wicked men, and enable them to take advantage of their own 
fraud and wrong. (See cases supra and 5 Cow. 74; 5 Wash. 
475; 12 John. 365; 3 Pick. 475; 5 id. 150; Ang. Lim. 
Equ. 83, 123; 12 John. 365; 2 Raymond, 829; 3 Paige, 
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end. That relation existed from 1824, an 


c. But it may be urged by respondents, 
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deeds of mortgage. And each and every 


Ch. 402, 595.) 
d. Again, it may be urged by responden 
faction of the mortgage debts in 1836 w 








421; 9 id. Ch. 315; 1 Burr. 60; Ang. Equ. Lim. 42, 83 ; 


Delassus’ right of entry or cause of action never did accrue 
until the 13th day of December, 1836, when he satisfied the 
mortgage judgments. Certainly on that day, and at no time 
prior thereto, did the relation of mortgagor and mortgagee 


d was fully recog- 


nized by all parties in 1827, in 1832, in 1836, and in 1845. 
(See cases supra, and 10 Wheat. 1382, 152; 2 Merivale, 357; 
2 Jac. & Walk. 153; 9 John. 180; 2 id. 234; 1 Cow. 285; 
5 id. 350; 9 Wheat. 550; Ang. Lim. 385.) 


that although the 


possession of Papin was amicable to the mortgage contract, 
yet that of Phillips was hostile, and which ended in 1836. 
We answer that the deed from Papin to Phillips incorporates 


by book and page 
1e deed from Phil- 


lips to Lane, under whom respondents now directly claim ; 
in other words, these deeds from mortgagees down to Lane 
are but one and the same thing—should be read and con- 
sidered as endorsements by way of assignment on the original 


party to these as- 


signments held and claimed the land in virtue of the mortgage 
contract, and thereby became in law and in fact mere tenants 
or ¢rustees for the use of Delassus. (See cases supra and 1 
Cow. 610; 3 Bland, 551; 5 Mad. 481; 8 Cow. 361; 2 Dev. 
& Bar. Ch. 180; 9 Paige, Ch. 815; 2 Cruise, 161; 1 John. 


ts that the satis- 
as a compromise 


whereby the estate of Delassus in the land was waived or 
abandoned by him; certainly there is not the slightest written 
evidence of the fact; but, on the contrary, all the written 
and record evidence is directly opposed thereto. 

Sut suppose, for the sake of the argument, Delassus did 
thus stultify himself in ignorance of his legal rights; or even 
suppose he had reluced this waiver, abandonment, or sur- 
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render of the land, to writing, and signed the same, can it be 
presumed that any wise and just court, under all the cir- 
cumstances of this case, would refuse him relief from such 
an oppressive and heartless contract of surrender? In an- 
swer, we invite particular attention to the great case of Rus- 
sell, 12 Howard’s U. S. Rep. 142-157. 

But the strangest part of this case, touching this matter, 


‘is the finding of the Circuit Court, which may be stated 


thus : 

1. That respondents never had “ actual knowledge or no- 
tice’ of the deeds of mortgage of 1819; or the judgments 
of 1824; or deed of Brazeau to Duchouquette in 1832 ; or 
the settlement of 1836; or of any proceedings or documents 
connected with said settlement. 

2. That said mortgages, on the 12th day of December, 
1836, “ ceased to exist as a lien or encumbrance upon said 
lands.” They were extinguished by the sheriff’s sale, and 
payment of Delassus, on the 12th of December, 1836. 

3. That Papin took possession under the deeds from sher- 
iff and mortgagees in 1827. 

4. That the sheriff’s sale to Papin and Duchouquette is void. 

5. That the deeds of sheriff and mortgagees to Papin were 
each of them good and valid as “ color of title ” to commence 
the adverse possession of Papin thereunder, and those claim- 
ing under him for more than twenty-seven years before suit, 
and preclude the appellants from any relief. 

Each and all matters of fact and law touched by the above 
finding has been commented on by us; yet we cannot, in 
justice to our cause and the interest of vivilized jurispru- 
dence, close without a direct notice thereof. What has 
‘actual knowledge or notice” to do with this case? Record 
notice is the highest grade of notice ; and constructive notice, 
such as recitals in deeds, are conclusive on parties thereto, 
and privies, as before stated by us. Hence, whether respond- 
ents have “actual knowledge or notice” of the deeds of 
mortgage is nothing ; but if they were recorded in due and 
proper form, it is all the law demands. (See cases supra.) 
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B. A. Hill, Whittelsey, R. M. Field, and C. Gibson, for 
respondents. 


I. It is stated in the petition that the mortgages passed the 
legal title to Brazeau and Duchouquette; but this left an 
equity of redemption in Delassus, and in this country the 
mortgagor is the owner. (4 Kent. C. 160; Kennett v. Plu- 
mer, 28 Mo. 145; 1 Ter. L. 47, 183.) 

II. As there were two mortgages, and judgments for the 
mortgage debts, and, therefore, either mortgagee could pur- 
chase the equity of redemption of the mortgagor upon the 
other mortgage. Papin, therefore, bought the legal title in 
1827. As he was a third party, not a party to either record, 
his purchase gave him the legal title in law, no matter what 
it might have been in equity. (McNair v. O'Fallon, 8 Mo. 
188, Rankin’s lot; McNair v. Biddle, 8 Mo. 257; 4 Kent. C. 
184, n. 183; Jackson v. Hull, 10 J. R. 481; Yantis v. Broad- 
well, 10 Mo. 898; Phillips v. Edmonson, 17 Mo. 579 ; Delas- 
sus v. Patton, 19 Mo. 425; S. C., 21 Mo. 548; Lumley v. 
Robinson, 26 Mo. 364.) 

III. The supposed redemption of 1836 the court finds 
was but a payment of the balance due, allowing the money 
made on the executions, and therefore was no payment 
or redemption of the mortgage; was not made to the 
parties who owned the land, and could not affect Phillips and 
his assigns, who bought the fee with warranty, without notice 
of any outstanding equities. (Wood v. Todd, 10 Mo. 189; 
Gale v. Mensing, 20 Mo. 461.) 

IV. Phillips, Lane, and their assigns, are purchasers for 
value, bona fide, without notice. (Le Neve v. Le Neve, 2 
W.& T. L. C. 116, 120, Am. Ed.; Boggs v. Varner, 6 W. & 
S. 469; French v. Loyal Co. 5 Leigh, 627; Crockett v. Ma- 
guire, 10 Mo. 34; Lodge v. Simonton, 2 Penn. 439; White 
v. Carpenter, 2 Paige, 217, 253; Connecticut v. Bradish, 14 
Mass. 291; Goundie v. Northampton Water Co., 7 Barr. 
233.) 
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V. Defendants have had adverse possession since 18381, 
more than twenty years. (Bollinger v. Chouteau, 20 Mo. 
89; Keeton v. Keeton, 20 Mo. 530; McNair v. Lot, 25 Mo. 
189, and cases cited.) 


VI. Plaintiffs cannot maintain ejectment. The petition 
states that defendants have legal title. The defendants have 
no joint possession, but several titles and possessions. (Doan 
v. Holly, 25 Mo. 357 ; 26 Mo. 186; 9 Mo. 273; 20 Mo. 229; 
Stalcup v. Garner, 26 Mo. 72; Liney v. Martin, 29 Mo. 28; 
Carrie v. Tomlinson, 17 Mo. 499.) All parties must be 
brought in. (Gamble v. Johnson, 9 Mo. 597; Ruby v. 
Strother, 11 Mo. 417.) 


DrybeENn, Judge, delivered the opinion of the court. 


The defence that prevailed in this case in the court below 
was limitation. And in the view we take of the case it will 
be unnecessary for us to pass upon the question of the valid- 
ity of the paper title originating in the sheriff’s sale to Papin, 
and relied upon by the defendants, which was held by the 
lower court to be invalid. 

The court, in its finding of the facts, found that the de- 
fendants and those under whom they claim had had a con- 
tinuous adverse possession of the land in dispute, under an 
exclusive claim of title, for more than twenty-seven years 
next before the commencement of the suit, and declared the 
law to be that the plaintiffs, by reason of such adverse pos- 
session, were barred of their action. 

The only matter about which there was any serious dis- 
pute was as to what were the facts in the case. That 
question has been settled by the finding of the court— 
settled, as we think, in conformity with the evidence. 

To show a recognition of the existence of the mortgage by 
the mortgagees as an encumbrance on the property, within 
twenty years next prior to the commencement of the suit, 
and thus defeat the plea of the statute of limitations, the 
plaintiffs averred and attempted to prove that in December, 
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1836, Delassus, the mortgagor, paid, and Papin, as executor 
of Duchonquette, accepted payment of the entire mortgage 
debt and interest, on and in discharge of the mortgage ; but 
the court negatived this averment by finding that the pay- 
ment made was not of the entire debt and interest, but of so 
much only of it as remained after deducting the net pro- 
ceeds of the sale of the mortgaged lands; and not on or in 
discharge of the mortgage, but on and in discharge only of 
the balance of the debt and interest that remained after the 
application of the mortgage sales. 

Then, according to the finding of the court, sustained too 
by the evidence, the defendants and those under whom they 
claim had been in the peaceable and undisputed possession 
of the mortgaged premises, claiming as their own, without 
any recognition of the mortgage as an existing encumbranee 
for more than twenty-seven years before suit brought. The 
facts being thus settled, there can be no reasonable doubt as 
to the law arising upon them. 

In the great case of Marquis Cholmondeley v. Lord Clin- 
ton, 2 Jac. & Walk. 187, Sir Thomas Plumer, Master of the 
Rolls, in delivering the opinion of the court, says: “ Act- 
ual possession of the mortgagee continued for twenty years 
without any payment of interest by the mortgagor, or any- 
thing done or said during that period to recognize the ex- 
istence of the mortgage, or to acknowledge it on the part of 
the mortgagee, would clearly operate as a bar to redemption 
by the mortgagor. This has been so long and so clearly 
settled that it would be an useless waste of time to refer to 
the authorities upon so well known a subject. * * * * 
Possession in the mortgagee must at its commencement have 
been taken, under the engagement which equity always im- 
plies, to account as a baliff for the rents and profits with 
the mortgagor, and to apply them to the discharge of the 
mortgage debt. If this be not punctually and regularly 
done, and the account fairly and properly kept by the mort- 
gagee, it is a violation of the implied engagement under 
which he holds the possession. The possession is all along 
20—VOL. XXXIV. 
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consistent with the equitable title of the mortgagor, who may 
be disabled by poverty and distress to enforce the account 
and redemption. Yet such is the prevalence of analogy in 
equity, that even under such circumstances the possession of 
the mortgagee for twenty years, without a recognition of the 
mortgage title, or any account kept upon the footing of it, 
becomes a subject of equitable bar to redemption, notwith- 
standing a clear title to redemption in the one party, and on 
the other side a continued misapplication of the rents and 
profits of the estate committed to his care, contrary to his 
engagement, and a continued breach of duty from the begin- 
ning to the end of the period, in omitting to keep the 
account.” 

In a suit to redeem a mortgage, Demarest v. Wynkoop, 8 
John. Ch. 185, Mr. Chancellor Kent said: “It is a well 
settled rule, that twenty years’ possession by the mortgagee, 
without account or acknowledgment of any subsisting mort- 
gage, is a bar to a redemption, unless the mortgagor can 
bring himself within the proviso in the statute of limitations.” 

To the same effect in Elmendorf v. Taylor, 10 Wheat. 152. 
See, also, Ang. on Lim. 504, 505, § 21. 

Thus stands the law in cases directly between mortgagor 
and mortgagee, where it is seen the possession of the mort- 
gagee with the bare omission to recognize the existence of the 
mortgage for the period of time which, by the statute of lim- 
itations, would be required to bar a legal title, is a bar to the 
equity of redemption. 

But with how much more force does the rule that bars the 
mortgagor as between him and the mortgagee, apply to a 
ease like the one at bar, where the possession is by a 
stranger, and is from the beginning, and continues to be, 
hostile to the title of the mortgagor. In the language of the 
Master of the Rolls in the case already cited, (2 Jac. & 
Walk. 188, 189,) a case strongly resembling this in some of 
its features : ‘The possession is taken adversely, under no 
contract express or implied, by a stranger, between whom 
and the person wrongfully kept out of possession there is 
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no privity or engagement of any kind, who is under no obli- 
gation to render any account, whose possession is from the 
first inconsistent with, and therefore adverse to the title of 
the rightful mortgagor. Surely, upon every principle of 
reason and equity, the same analogy to the statute of limita- 
tions which prevails in the one case” (the case of mortgagor 
against mortgagee) “ must @ fortiori prevail in the other,” 
or the case of mortgagor against a stranger holding adversely. 

In the case of Cholmondeley v. Clinton, on appeal to the 
House of Lords, (2 Jac. & Walk. 191,) the Lord High 
Chancellor, Eldon, concluded his opinion by stating, ‘ that 
adverse possession of an equity of redemption for twenty 
years was a bar to another person claiming the same equity 
of redemption, and worked the same effect as disseisin, abate- 
ment or intrusion, with respect to legal estates; and that 
for the quiet and peace of titles and the world, it ought to 
have the same effect.” 

In our opinion the Circuit Court committed no error, and 
its judgment is therefore affirmed. 

Judge Bates concurs, Judge Bay not sitting in the case. 


——--4+e20er 





JOHN Finney, Respondent, v. Lewis J. Cist, Appellant. 


Landlords and Tenants— Covenant for renewal.— A covenant by the landlord to 
renew the lease for a second term, does not give the tenant a right at law 
to retain possession of the premises demised after the expiration of the 
original term. If the landlord refuse to comply with this covenant, the 
tenant has a remedy in equity, or in an action upon the covenants. 

Forcible Entry— Unlawful Detainer.—In an action of unlawful detainer, for de- 
taining possession of the premises demised after the expiration of the 
term, the tenant cannot set up as a defence the covenants of the landlord 
in the original lease to renew the term, and his refusal to comply with the 
covenant. 


Appeal from St. Louis Land Court. 
Lackland, Cline & Jamison, for appellant. 


So long as the tenant had any legal interest in the land or 
tenement under the lease, he could not be dispossessed by 
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this form of action; if the term was to expire at the end of 
ten years, and the tenant by virtue of the lease was entitled 
to be paid for his improvements, the landlord could not dis- 
possess him under this form of action unless he first ten- 
dered the value of the improvements; so also if a tenant be 
induced to put up valuable improvements upon demised 
premises under a written agreement that he shall be permit- 
ted to enjoy them for a definite period of time, this right 
cannot be divested by the mere wrongful act of the land- 
lord; the law would not assist in the perpetration of so gross 
an outrage. 


Krum & Decker, for respondent. 


I. Unlawful detainer is a statutory action which must be 
instituted before a justice. The form of the complaint and 
evidence to be heard are prescribed by the statute. No 
authority exists to permit other questions or issues to be 
tried. 

The 16th section provides what proof shall be sufficient to 
warrant a verdict. The issue which the defendant proposed 
to try, that his landlord, who was assignee of an assignee of 
the term, was entitled to a renewal of the term because the 
lessee had performed his covenants, could not be determined 
in this action; the assignee of the lease was not a party to 
the action, and could not be bound by any such issue; it 
would be a farce to compel the plaintiff to litigate this ques- 
tion with all the sub-tenants of the assignee of the lease. 

Such a defence is based on the theory, that in equity the 
assignee of the lessee continues to be the tenant of the plain- 
tiff and is entitled to a renewal; a defence which a justice 
has no authority to hear, because he cannot enforce a specific 
performance. (Ridgly v. Stillwell, 28 Mo. 400.) 

The proper course for Garnhart was to enjoin the proceed- 
ings, and litigate his claim in a court of competent jurisdic- 
tion. : 

The instrument cannot be regarded as a lease for a longer 
term than ten years. 
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(a.) Because the term granted in habendum, is limitation 
in express terms to ten years. 

(5.) It would be absurd to renew a lease that had not de- 
termined. 

(c.) The very existence of a conditional covenant to re- 
new the lease, destroys the idea of a continued term. The 
continuation and extension of the term is one thing; but a 
lease to be renewed for ten years contemplates a new con- 
tract, and that second lease to be in writing to be without 
the statute of frauds. 

(d.) No case can be found where a covenant to renew a 
lease was regarded in law or equity as a lease in fact ; words 
in presenti are necessary that this renewal should be a lease 
in fact; but the words of this covenant are in futuro, “ that 
the lease should be renewed.” The instruments in cases, 
Thornton v. Payne, 5 John. 74, and Hallet v. Wayne, 3 John. 
44, contained words of lease in presenti. 

(e.) The condition upon which the renewal depends is 
the performance of all covenants by the lessee; if this be a 
lease for twenty or thirty years, the benefit of that condi- 
tion, if broken, would be wholly lost to the lessor. 

II. A breach of covenant in a lease on the part of the 
lessor, cannot be set up by a tenant of the lessee as a defence 
to an action of unlawful detainer. 

(a.) Because this covenant does not enure to the benefit 
of the sub-tenants of the lessee. Although the covenant to 
renew runs with the land, it enures only to the assignee, and 
not a sub-lessee. The covenantor cannot be made liable to 
everybody who happens to be in possession, but only to such 
as stand in the relation of tenants to him, viz., the lessee 
and his assignee. 

(b.) The assignee himself could not have made such a de- 
fence ; he covenants expressly to return and surrender at 
expiration of the term; he cannot justify on the ground that 
the landlord has broken his covenant; his rights remain un- 
impaired; he has his action at law for breach of covenant, 
and in equity for specific performance. 
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The cases in the books which might seem to militate 
against this doctrine, will be found upon examination to be 
decisions based upon the construction of the language of 
particular instruments, and not general principles of law, as 
2 Duer, 446 ; 6 Wend. 569. 

These are exceptions to the general rule based on special 
contract, and serve only to strengthen the general rule. 

A breach of covenant by lessor is no defence by tenant to 
an action of rent. (Tibbetts v. Perey, 24, Barb. 43, and 
cases cited. ) 

A breach of covenant not to sell for two years, in a mort- 
gage made by defendant to plaintiff, is no defence at law to 
an action of ejectment under execution sale, made in viola- 
tion of such a covenant. (Jackson v. Davis, 18 Johns. 7.) 

A covenant to surrender upon the lessors paying for im- 
provements, is not a condition precedent to a right of re- 
entry. (Tallman v. Coffin, 4 N. Y., Comst., 188.) 

An agreement to arbitrate is uo defence to an action. 
(Haggart v. Morgan, 5.N. Y., 1 Seld., 427; Smith v. Comp- 
ton, 20 Barb. 267.) 


Bates, Judge, delivered the opinion of the court. 


This is an action for unlawful detainer. The complaint 
showed that the plaintiff, on the 21st of June, 1849, leased 
to one Brown, for the term often years from that date, a lot 
of ground in the city of St. Louis; that the defendant occu- 
pied a part of said premises under said Icase and lessee ; that 
the term granted by said lease had fully expired by lapse of 
time; that the lease contained a covenant by the lessee to 
erect certain buildings on the land, and that they had not 
been erected; that the lease provided that any failure by the 
lessee to perform a covenant should create a forfeiture of the 
lease, of which notice might be given the lessee or his legal 
representatives, and that such notice had been given the de- 
fendant; and that the plaintiff had in writing demanded of 
the defendant the possession of the premises, which he re- 
fused. 
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At the trial, the plaintiff gave in evidence the lease to 
Brown, which was for the term of ten years, and contained 
also this provision: “This lease shall be renewed for ten 
years longer after the expiration hereof, provided the said 
lessee, or his legal representatives or assigns, shall punctually 
pay all the rent and taxes of every description, nature or 
kind, which may be assessed on or legally demanded of said 
premises, as the same shall become due, and perform all other 
covenants, agreements and stipulations herein set forth; and 
said renewed lease shall contain all the covenants, agree- 
ments and stipulations this lease contains, except that the 
annual rent in such renewed lease shall be at the rate of six 
per centum on the ascertained value of said lot of ground ; 
which valuation shall be made without any reference to the 
improvements erected on said premises, and as if none were 
made and erected on said premises; should said lessor and 
lessee, or their legal representatives or assigns, be unable to 
agree upon the value of said premises, then said lessor and 
lessee, or their legal representatives or assigns, shall each ap- 
point a competent and disinterested person to value said 
premises, both of whom shall be freeholders and residents of 
the city of St. Louis; but should the two appraisers so 
chosen be unable to agree upon the value of said premises, 
then said two appraisers first chosen shall appoint a third 
competent and disinterested person, who shall be resident 
and freecholder in the city of St. Louis; and should said two 
appraisers first chosen be unable to agree upon the third ap- 
praiser, then he shall be elected by lot from the two named 
by said appraisers first chosen,” with other provisions as to 
the renewed lease. 

Then followed this provision : 

“This lease may be renewed for ten years longer after the 
expiration hereof (viz., commencing on the first day of June, 
1869, and ending on the last day of May, 1879) in the same 
manner as hereinbefore set forth, and subject to all the cove- 
nants, agreements and stipulations hereinbefore mentioned.” 
It was then admitted that John Garnhart became the as- 
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signee of said lease in due form, and that the defendant went 
into possession of the premises prior to the first day of June, 


_ 1859, as the tenant of Garnhart, and continued to occupy 


the premises. 

The plaintiff then proved that he had, in writing, demand- 
ed possession of the premises from the defendant, stating in 
his demand that the term was ended by lapse of time, and 
also that it had been determined by forfeiture. 

There was no evidence given of any failure by the lessee, 
or his assigns, to perform the covenants contained in the 
lease on the part of the lessee; but, on the contrary, it was 
admitted that they had ‘performed in proper time all the 
conditions of said lease.” 

It was also admitted that Garnhart, on the 2d of June, 
1859, gave the plaintiff notice of the appointment by him of 
a proper person to appraise the lot leased, in conjunction 
with one to be appvuinted by the plaintiff, and the plaintiff re- 
fused to appoint an appraiser or to renew the lease. Upon 
the evidence, the court instructed, in effect, that the plaintiff 
was entitled to recover. 

The defendant is regarded (as evidently he was regarded 
by the court below and by the parties) as having the same 
relation to the plaintiff, as to this suit, that the original les- 
see would have had if he had remained in possession of the 
premises. The action is brought under the third section of 
the act concerning forcible entries and detainers, which is as 
follows: “ When any person shall wilfully and without force 
hold over any lands, tenements, or other possessions, after the 
termination of the time for which they were demised or let 
to him, or the person under whom he claims * . ° 
and after demand made in writing for the deliverance of 
the possession thereof, by the person having the legal right 
to such possession, his agent or attorney shall refuse or neg- 
lect to quit such possession, such person shall be deemed 
guilty of an unlawful detainer.” 

The determination of the lease by forfeiture, set up in the 
complaint, was abandoned at the trial, and therefore the sole 
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question is whether the time had expired for which the 
premises were demised to Brown, under whom the defend- 
ant claims. The term of ten years had expired, and al- 
though the evidence showed that the lessee was entitled to a 
renewal of the lease, yet this was an equitable right which a 
justice of the peace could not inquire into and give the relief to 
which the lessee was in equity entitled. (Ridgly v. Stillwell, 
28 Mo. 400.) That this may be a hard case of oppression 
by the landlord, cannot affect the legal question involved. 
The lessee has his remedy in another form of action. 
Judgment affirmed; the other judges concur. 
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Tuomas T. Asnspy, Defendant in Error, v. Georce B. 
Winston, ALEX. P. Dorris, and WILLIAM Kerr, Plain- 
tiffs in Error. 

Asstgnment— Agent— Payment.—A, having a suit pending against B, made an 
assignment of so much of the proceeds as would satisfy a debt due by 
himself to C. B, after having received notice of the assignment, com- 
promis-d with A and paid the money to the attorney of A, who applied the 
same according to the directions of A. He/d, that although C had a right 
to control the suit, the attorney employed by A was not the agent of C, and 
that the sum paid was nota payment to C. (Ashby v. Winston, S. C., 26 
Mo. 210.) 


Error to Benton Circuit Court: 


Ashby held a note of Dorris & Kerr for $743.22; Dorris 
held the notes of Winston for a larger amount, upon which 
he brought suit. Subsequently he made a written assign- 
ment to Ashby of the suit or of so much of the proceeds realiz- 
ed therefrom as should be sufficient to pay his note to Ashby ; 
of this assigument Winston had notice. Winston compro- 
mised the suit with Dorris, who paid part of the money to 
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his attorney, who was also attorney for Charless & Blow, 
who had a judgment against Dorris. Ashby then sued 
Dorris, Kerr, and Winston, on the ground that Winston’s 
compromise was in fraud of the assignment of which he had 
notice. (See Ashby v. Winston, 26 Mo. 210.) 

The court, at the instance of the respondent, instructed 
the jury as follows: 

1. If the jury are satisfied from the evidence that Dorris 
& Kerr are indebted to plaintiff on the note in evidence as 
executed by them to plaintiff, and that Dorris & Kerr were 
insolvent, and the plaintiff for the sole purpose of securing 
the payment of said debt took the assignment read in evi- 
dence, and that Winston before the compromise had notice 
of such assignment, then Winston was bound in equity to 
treat plaintiff as the real owner so as to control the suit, and 
so as to take the benefit of such judgment as might have 
been obtained to the amount of Dorris & Kerr’s indebtedness 
on their note to him, and Winston had no right to compro- 
mise the suit without the consent or authority of plaintiff ; 
and though Dorris and Winston compromised their suit, and 
though Winston paid to Dorris the amount agreed upon in 
the compromise, yet the jury will find for the plaintiff 
against Winston to the amount really due Dorris by Win- 
ston, if anything, on said notes, at the time of the assignment, 
to the extent of the indebtedness of Dorris & Kerr to plaintiff. 

2. And if Winston before such assignment represented to 
plaintiff that there was sufficient due on said note to satisfy 
plaintiff’s claim on Dorris & Kerr, and advised plaintiff to 
get such assignment for the sole purpose of securing said 
demand, and that in pursuance of such advice and represen- 
tations plaintiff obtained said assignment with the knowledge 
and consent and advice of Winston, and that Winston 
afterwards, without the knowledge or authority of plaintiff, 
compromised the suit in fraud of plaintiff’s rights, then they 
should find for the plaintiff against Winston to the amount 
of the indebtedness of Dorris & Kerr on their said note, not- 


withstanding any such failure or consideration. 
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3. In giving Winston notice of the alleged assignment, it 
was not necessary for Ashby to give him a copy of it, or read 
it to him: it was sufficient for him, or any other person for 
him, Ashby, to notify him verbally that the assignment had 
been made and he held it. 

The defendant then asked the court to give the following 
instructions : 

1. If the jury believe from the evidence that the consider- 
ation of the notes upon which Dorris sued Winston failed, as 
stated in Winston’s answer, they will find for defendant, 
unless he induced Ashby to take the assignment, in which 
case the first defence founded upon a failure of consideration 
relied upon by defendant cannot avail him. 

2. Although Winston may have had notice of the assign- 
ment, or may have induced Ashby to take it, and although 
Ashby may have had the right under the assignment to con- 
trol the suit and to take the proceeds of the judgment when 
obtained to the extent of satisfying his debt, as the assign- 
ment authorized M. M. Parsons, Dorris’ attorney in said 
suit, whenever said money should be collected of said Win- 
ston, to pay over the same to said Ashby ; if the jury are 
satisfied from the evidence that the compromise was made 
with Dorris, and enough money paid to him to satisfy Ash- 
by’s debt by Parsons’ advice, the jury must find for de- 
fendant. 

3. Although Winston may have had notice of the assign- 
ment, or may have induced Ashby to take it; and although 
Ashby may have had the right under the assignment to 
control the suit, and to take the proceeds of the judg- 
ment, when obtained, to the extent of satisfying his debt, 
yet as the assignment itself authorized M. M. Parsons, 
Dorris’ attorney, whenever said money should be collected 
of Winston, to pay over the same to Ashby, if Parsons, with 
knowledge of the assignment, collected of Winston $601.00, 
or Dorris did it by his advice and paid it over to him, it was 
Ashby’s money, and the jury must deduct such amount from 
the amount claimed by Ashby from Winston in this suit. 
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4. If the jury believe from evidence that Winston compro- 
mised with Dorris by the advice of M. M. Parsons, and that 
Parsons was Ashby’s attorney, and authorized as such to act 
for Ashby in receiving the money; in other words, if the 
jury believe the compromise was made by authority given by 
Ashby, they must find for the defendant. 

The court gave the first instruction asked by defendant, 
and refused the second, third, and fourth ; to which refusal 
of the court defendant excepted. 


Ewing, Smith, and Freeman, for defendant in error. 


There is no error in the instructions given by the court at 
the instance of the plaintiff. They are in conformity with 
the principles laid down by this court in this case, in 26 
Mo. 210. 


Gardenhire and Edwards, for plaintiffs in error. 


I. The court erred in refusing the second, third, and 
fourth instructions, asked for defendant. The assignment, 
upon its face, shows that Parsons was to continue the prose- 
cution of the suit, representing Dorris’ and Ashby’s interest 
after the assignment, as he had Dorris’ before the assign- 
ment. Ashby accepted the assignment thus drawn, and by 
his acceptance gave Parsons authority to receive the pro- 
ceeds of the suit so far as he was concerned. Parsons was 
thus, by the very terms of the assignment, the attorney of 
both Dorris and Ashby, with full authority to prosecute the 
suit, receive the procecds, and dismiss the action. Payment 
to an attorney is good. (1 Wash. Va. 10.) His acknowl- 
edgment of satisfaction or discharge of a judgment binds 
his client. (Coxe, 214; 13 Mass. 320; 4 Mumf. 465; 4 
Conn. 517; 1 Greenl. 257; 8 Pet. 18.) He may arbitrate his 
client’s cause without special authority. (1 Dall. 164; 7 
Cranch, 436 ; 16 Mass. 396.) He may assent to assignment 
of the debtor’s property for the benefit of his creditors. (1 
Sumner, 537.) He may receive seizin for the creditors on 
alevy of an execution on the debtor’s lands. (18 Mass. 
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363.) He may compromise for his client if reasonable. (7 
Cranch, 436 ; 5 Pet. 99.) 

II. The assignment contemplated that Dorris and his at- 
torney should have entire control of the suit after the assign- 
ment as before. Ashby by accepting the assignment thus 
shown, and leaving them the entire control of the suit, ne- 
cessarily authorized them to receive the proceeds, and he is 
bound by their acts, they having received enough to pay his 
debt. (38 J.J. Marsh, 506-509.) 


Bates, Judge, delivered the opinion of the court. 


This case was in this court once before, and the decision 
then made is reported in 26 Mo. 210. 

After the cause was remanded, the defendant, Winston, 
answered, and the case was tried and judgment given for the 
plaintiff, and the defendant brought the case again to this 
court. 

Several defences were attempted. 1. It was contended 
that the consideration of the notes upon which Dorris sued 
Winston failed, and consequently Dorris having no right of 
recovery against Winston, Ashby, as the equitable assignee 
of Dorris, had none. The defendant, by the instruction of 
the court, received the full benefit of this defence; but the 
jury found against him upon the facts. 

2. That the assignment from Dorris to Ashby authorized 
M. M. Parsons to receive from Winston the money which he 
owed Dorris for Ashby, and that the compromise was made 
by Dorris with Winston by Parsons’ advice, and, therefore, 
that the payment made by Winston to Dorris (which was 
greater in amount than Dorris’ debt to Ashby) was, in effect, 
a payment to Ashby, and Winston was thereby discharged. 
This defence was overruled by the court. There was no 
error in this decision. The proposition was based upon the 
idea that Parsons was the attorney and representative of 
Ashby, made such by the assignment from Dorris to Ashby, 
which idea was incorrect. The only authority vested in Par- 
sons was to pay over the money to Ashby, if he should re- 
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ceive it. He had no authority from Ashby to control the 
suit or to direct the disposition of the proceeds thereof. He 
was not Ashby’s attorney, agent, or representative. He was 
Dorris’ attorney in the case against Winston, but had no care 
of Ashby’s interest. 

3. A portion of the money received by Dorris from Wins- 
ton was paid by Dorris to Parsons, as the attorney of Charless 
& Blow, who had a judgment against Dorris to satisfy that 
judgment, and the defendant claimed that the amount so re- 
ceived by Parsons was pro tanto a satisfaction of Ashby’s 
claim. This defence was also properly overruled. Winston’s 
liability to Ashby was made perfect by his compromise with 
Dorris, in violation of Ashby’s right to control the suit and 
receive the fruits of it, and was not lessened by the mere fact 
that subsequently some of the money paid by him to Dorris 
was so used by Dorris that it came to the possession of Par- 
sons as the attorney of third persons. Parsons did not re- 
ceive the money from Winston either directly or through 
Dorris. He received it from Dorris, (for a particular pur- 
pose,) and without any regard to the service from which 
Dorris received it, and Winston was not affected injuriously 
or beneficially by Parsons receipt of this money, which had 
already passed beyond Winston’s control. No error preju- 
dicial to Winston appears in the record. 

Judgment affirmed. Judges Bay and Dryden concur. 


——_+e0e-——_ 


Hiram Moss, Defendant in Error, v. Tuomas Boortu, Plaintiff 
in Error. 


Depositions.—The witness may signify his assent to his testimony as written, 
by subscribing his name as well at one place as at another. 

Depositions—Certificate.—A justice’s certificate at the end of a deposition, 
that the witness was sworn to testify the truth of his knowledge of the 
matter in controversy in the cause ; that he was examined and his examin- 
ation was reduced to writing, and subscribed by him in the presence of the 
justice, at the time and place in the notice annexed mentioned, complies 
with the statute. (R. C. 1855, p. 656, § 22.) 
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Error to Mercer Circuit Court. 
E. B. Ewing, for plaintiff in error. 
DrypDEN, Judge, delivered the opinion of the court. 


The suppression of the deposition of the witness Hunton 
Booth, on the motion of the respondent, is the only matter 
in the record which needs be considered. The motion spe- 
cified three grounds for the suppression of the deposition : 
1st, That the deposition was not signed by the witness. 24d, 
That it was not properly certified by the justice who took 
the same. And, 3d, That due notice of the taking of the 
deposition had not been given the plaintiff. The first ground 
(the omission to sign) is disproved as well by inspection as 
by the certificate of the justice taking the deposition. The 
circumstance that the signature of the witness was below the 
blank jurat, at the foot of the deposition, was of no conse- 
quence. The purpose of signing is to signify the assent of 
the witness to the contents of the deposition; and this is 
accomplished as well by placing the signature at one place 
as at another. As to the second ground of objection, the 
justice’s certificate shows that the witness was sworn to 
testify the truth of his knowledge of the matter in contro- 
versy in the cause ; that he was examined and his examina- 
tion was reduced to writing, and subscribed by him in the 
presence of the justice, at the time and place specified in the 
notice. This was what the law required, and all that it re- 
quired for the due authentication of the deposition. (CR. C. 
1855, p. 656, § 22.) As to the deficiency of the notice, there 
is a notice attached to the deposition which is in the form 
ordinarily used in practice in this State, and which appears 
by a sufficient return endorsed on it to have been duly serv- 
ed on the plaintiff, in the county in which the suit was 
pending and where the deposition was taken six days before 
the time appointed for the taking of the deposition. The 
motion points the attention of the court to no special defect 
in the notice or in the service of it, and none is apparent. 
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The motion was improperly sustained, and for this cause the 
judgment is reversed and the cause remanded for a new 
trial. The other judges concur. 


Mary E. BRANSTETTER, GUARDIAN OF THE MINOR HEIRS OF 
DaNIcEL J. BRANSTETTER, Respondent, v. BENJAMIN A. RIVES 
AND CHARLES A. MatkIns, Appellants. 


Appeal from Ray Circuit Court. 


Practice—Judgment—Irregularity.— A. judgment by default taken against a 
defendant before the time allowed by law to answer has expired is irregu- 
lar, and a motion made at a subsequent term to set aside such judgment 
should be sustained. 

Error—Limitations.—The statute (R. C. 1855, Art. XTIT, § 26, p. 1290) allows 
three years to a party in which to move to set aside a judgment of a court 
of record for irregularity. 

Practice—A fidavit.—On a motion to set aside a judgment for irregularity, no 
affidavit of merits is necessary. 


E. B. Ewing, for appellants. 


I. Rives had the right to plead to the petition on or before 
the sixth day of the term, (Prac. Act, 2 R. C. 1230, § 5,) 
and the judgment having been rendered against him on the 
fourth day was irregular and should have been set aside. 

If. This judgment having been irregular, it was the duty 
of the court to set it aside, although the motion for that 
purpose was not made until the succeeding term. (Stacker 
v. Cooper Cir. Court, 25 Mo. 401; id. 352.) This may be 
done within three years after such irregular judgment is 
rendered. (R. C. 1855, p. 1290, § 26.) If the motion to 
set aside be made at any time within this period, the Circuit 
Court cannot refuse it because of any supposed unreasonable 
delay in presenting it. 

III. An irregularity in judicial proceedings is the want of 
adherence to some prescribed rule or mode of proceeding, 
and it consists either in omitting to do something that is 
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necessary for the due and orderly conducting of a suit, or 
doing it in an unseasonable time or improper manner. (1 
Tidd. Prac. 512.) A judgment by default is irregular when 
it is rendered before the time for pleading is expired. (dd. 
513.) An error is where the court, in the regular course of 
an action or judicial proceeding, makes a mistake of the law. 

IV. Where a judgment is irregularly rendered against the 
provisions of a statute or the rules of court, the party against 
whom it is rendered is entitled to have it set aside without 
showing a meritorious defence to the action. (Doan etal., 
v. Holly, 27 Mo. 257, 258 ; 3 Chit. Prac. 543.) 

When the directions of a general statute are clear and 
peremptory, all the courts and every judge are alike bound 
to give full effect to the statute, and have no discretionary 
power to refuse to set aside a proceeding for irregularity 
when it has deviated from a rule prescribed by the act. (3 
Chit. Prac. 51.) 


Ryland § Son, for respondent. 


I. The service of the process in this case on Rives being 
regular and proper, according to the statute of the State, the 
court had jurisdiction of the whole matter, the subject of the 
action and of the parties thereto. The judgment, therefore, 
is not void, not a nullity, and, even though it be taken within 
the time allowed defendant to answer, cannot be set aside at 
any subsequent term of the court. (Ashby v. Glasgow et 
als., 7 Mo. 320; Brewer v. Dinwiddie, 25 Mo. 351.) 

Il. The Circuit Court of Ray county being a court of 
general and original jurisdiction, whenever a party defendant 
to a suit in said court has been served with process in the 
suit, the court having jurisdiction of the subject matter 
thereof, the service according to law of the process imme- 
diately gives to the court jurisdiction of the defendant, and 
a judgment rendered in such case is not a nullity, is not 
void, though for error it may be reversed. Where the court 
had cognizance of the cause, the judgment can only be er- 
roneous; but if the court had not the jurisdiction, it is void. 
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(Bul. N. P. 66; Coleman v. McAnulty, 16 Mo. 173.) The 
decisions of this court, declaring certain proceedings void, 
when had before justices of the peace, do not apply with 
force to proceedings of courts of general jurisdiction. 

III. The defendant not appearing at the term, nor offer- 
ing to answer, nor showing any cause for failure to appear, 
the judgment cannot afterwards, even at the same term, 
be set aside, without showing good and substantial cause 
touching the merits of the case; nor can the administrator, 
at any subsequent term, successfully move to set the same 
aside. (Warder y. Taintor, 4 Watts, 270, 278, and authori- 
ties there cited.) 

IV. The appellant, by the record now before this court, 
does not pretend that any injustice has been done by the 
judgment of the court against Rives ; does not show that he 
has been deprived of the privilege of making a defence ; but 
contends that the single fact of the judgment being two days 
before the end of the time allowed him to appear and plead, 
is therefore a nullity. This cannot beso. (2 R. C. 1855, 
p. 1280, § 12, 13 et seq.) 

V. In Wittenburgh v. Wittenburgh, 1 Mo. 226, it was ruled 
by this court that the death of the defendant being suggested 
on the record, the entry of a judgment against him after 
such suggestion is clearly erroneous. In Jeffrie v. Robideau, 
3 Mo. 33, this court held that irregularity is no cause of re- 
versal until the irregularity is brought before the court below 
to be acted. (Ashby v. Glasgow et als., T Mo. 820; Smith 
v. Ross et al., 7 Mo. 463; Anderson v. Brown, 9 Mo. 368; 
Doan v. Holly, 27 Mo. 256.) 





Bay, Judge, delivered the opinion of the court. 


The respondent, Mary E. Branstetter, brought suit in the 
Ray Circuit Court against Benjamin A. Rives and C. A. 
Matkins, on a promissory note. The process was returnable 
to the March term, 1862, and was served on Rives by leaving 
a copy of the petition and writ at his usual place of abode, 
with a white person of the family over the age of fifteen 
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years, on the fourth day of the term; and before the expira- 
tion of the time allowed by the statute to the defendants to 
appear and answer the petition, judgment was rendered 
against them. At the September term following, (Rives 
having in the meantime died,) John W. Shotwell, as admin 
istrator of Rives, filed a motion to set aside the judgment, 
for the reason that the suit being founded on a promissory 
note for the direct payment of money, and process not having 
been personally served, Rives was entitled to appear and an- 
swer on or before the sixth day of the term, and the judg- 
ment being rendered on the fourth day of the term was ir- 
regular, and out of proper time. In support of the motion, 
it was shown that the March term of the court lasted two 
weeks. The court overruled the motion, and the appellant 
duly excepted. On the same day the appellant filed a motion 
to set aside the finding of the court and for a new trial, 
which was also overruled, and the cause is brought here by 
appeal. 

The judgment in this case is not a void judgment, for the 
court had undoubted jurisdiction of the parties, as well as 
the subject matter of the suit; but it is an irregular judg- 
ment, entered in advance of the time provided by law. In 
2 Tidd’s Prac. p. 512, an irregularity is defined to be the 
want of adherence to some prescribed rule or mode of pro- 
ceeding, and consists either in omitting to do something that 
is necessary for the due and orderly conducting of a suit, or 
doing it in an unseasonable time or improper manner, and 
in general is either in the mesne process or the proceedings 
thereon before judgment, or in the judgment or execution. 
In this case, when the judgment was entered the defendants 
had still two days in which to answer. It was a right con- 
ferred upon them by law, and of which the court could not 
divest them, if the term so long continued. One of the 
grounds taken here by the respondent is that the motion to 
set aside the judgment should have been made at the term 
at which the judgment was rendered; but there is no force 
in this ebjection, fer by the 26th section of article 13 of the 
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Practice Act, three years is allowed to a party to move to set 
aside a judgment of a court of record for irregularity. 
Another ground assumed by the respondent is that the mo- 
tion should have been accompanied by an affidavit alleging a 
meritorious defence. In Chitty’s Practice, vol. 3, p. 548, it 
is stated that no affidavit of merits is required in support of 
a motion to set aside any proceeding for irregularity, if the 
ground of objection be clearly well founded. 

If the granting of the motion in this case rested solely in 
the discretion of the court, an affidavit of merits should have 
been required ; but we think no such discretion existed. The 
judgment was rendered out of time, and the defendant had 
a right for that reason alone to have it set aside. It was so 
ruled by this court in Doan v. Holly, 27 Mo. 256. 

The learned counsel for the respondent has called our at- 
tention particularly to an early decision of this court—Payne 
v. Collier, reported in 6 Mo, 321—in which Judge McGirk 
says, that a mere irregularity is not the subject of error ; but 
that case bears no analogy to this. Collier brought his action 
under the petition and summons act, which gave the defend- 
ant the first three days of the term in which to appear and 
plead. Payne appeared and moved to quash the writ for 
some supposed informality ; and while said motion was pend-: 
ing, and after the time for pleading had expired, the plaintiff 
took judgment for want of a plea, and it was this supposed 
irregularity that the court had particularly in view. No 
motion was made to set aside the judgment, and no action 
taken to bring the matter to the attention of the court below. 
It was a mere question of practice, and, as far as we can learn 
from the report of the case, not governed by any statute or 
rule of court. The case at bar is very different. The time 
for pleading had not expired, and a motion to set aside the 
judgment was made in due time. The error of the court 
below consists in the decision of the court overruling the 
motion, and it is from this decision that the appeal is taken. 

The other judges concurring, the judgment will be re- 
versed and the cause remanded. 
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JosEPpH L. StepHens, Apm’r, &c., Plaintiff in Error, v. THE 
Mayor OF THE City or BoonevILLe, Defendant in Error. 


Revenue—Domicil.—The personalty of a deceased is taxable in the domicil 
in which he resided at the time of his death, and not in that of his per- 
sonal representative. 


Error to Cooper Circuit Court. 


Adams, for plaintiff in error. 


I. The City of Booneville has no “ jurisdiction over any 
property, except real and personal property within the city.” 

The property to be taxed must have an actual “ sifus” 
within the city. (See 11th sec. of the Charter, Sess. Acts 
1839, p. 297.) 

Il. The tax authorized by the charter is a tax on property, 
and not a tax on persons. It can only be levied or assessed 
on specific articles; that is, such only as have a locality 
within the city. Persons residing within the city may own 
real or personal property located beyond the limits of the 
city, and the fiction that personal property, including choses 
in action, or debts, follow the person, does not apply to this 
case. The question here is a question of jurisdiction—the 
right or power of the city to tax property whose real situs 
is beyond its limits. In such case fiction gives way to truth, 
and the real situs can and must be inquired into. (Sto. 
Confl. of Laws, § 550; 14 Ill. 163; Mills Exee’r v. Thorn- 
ton, 16 Ill. 300.) 

The question in this case did not arise in the cases refer- 
red to by the counsel for respondent—of the City of Lexing- 
ton v. The Farmers’ Bank, and the Town of Paris v. The 
Farmers’ Bank, 80 Mo.) 


Douglass, for defendant in error. 


The only question presented by the record is as to the 
power of the city, under its charter, to assess and collect the 
taxes in controversy. The provision of the charter found in 
the 11th sec. of charter, approved February 8, 1839, confers 
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upon the city “ power by ordinance to levy and collect taxes 
upon real and personal property within the city, not exceed- 
ing one-half of one per centum upon the assessed value 
thereof.” 

In pursuance of this power, the city ordained in an ordi- 
nance approved April 1st, 1859, as follows: 

‘Sec. 2. Immediately upon the election and qualification 
of the assessor, the register shall deliver to him the assess- 
or’s book of the preceding year; whereupon the assessor 
shall proceed to list and assess all property of every descrip- 
tion within the city, which may be subject to taxation by the 
law then existing, for State and county purposes.”’ 

In this case, the bonds and notes upon which the tax was 
assessed were “ within the city.’ This power of taxation is 
conferred upon cities, in order that they may support their 
city governments. Their citizens enjoy the protection and 
privileges of the municipal government. It is right, there- 
fore, that they should contribute to the support of that 
government. 

In this case, the administrator enjoyed the protection of 
the city government. The assets of the estate were kept safe 
within its limits, under the city government; then the estate 
of Davis not only had its property preserved from destruc- 
tion, to which it was peculiarly liable in such times as these, 
but it also secured the valuable services of its chosen admin- 
istrator. 

The fact that the debtors are non-residents of the city, can- 
not alter this principle. (80 Mo. 480, 575.) 


Bay, Judge, delivered the opinion of the court. 


Without discussing the question as to whether the corporate 
authorities of the city of Booneville have power under the 
charter of said city to impose a tax upon bonds, notes, and 
other securities, owned by persons other than brokers or ex- 
change dealers, upon solvent persons or corporations, it is 
manifest to us that no such power existed with reference to 
the notes in controversy. 
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If these notes had belonged to Stephens in his individual 
right, the case would have presented a very different aspect. 
It is true that at common law the legal property in the per- 
sonal estate of the testator vests on his death in the execu- 
tor; but it was held by this court in Lessing, Meyers & Co. 
v. Vertrees, 82 Mo. 431, that under our system of laws he 
held only a qualified interest in the same; that in point of 
fact he held the personal effects and choses in action of the 
decedent as trustee for the creditors and next of kin. They 
are, moreover, subject to the control and direction of the 
Probate Court; and if an administrator shall resign, or his 
letters be revoked, he is required by statute to deliver such 
effects to his successor. 

It appears from the agreeed case that the notes assessed 
belonged to one Daniel Davis, the plaintiff’s intestate, who 
at the time of his death resided in Cooper county, beyond 
the corporate limits of Booneville, and were due from per- 
sons residing in the counties of Randolph and Howard. It 
is insisted by the respondent, that because the administra- 
tor happened to be a resident of Booneville, and the legal 
custodian of the notes, the notes became taxable for munici- 
pal purposes, upon the theory that they constituted property 
within the corporate limits of the city. It will be observed 
that if this theory is correct, then the question as to the 
power of the authorities of Booneville to impose the tax, de- 
pends entirely upon the residence of the person who may be 
appointed to take charge of and settle up the estate. If Ste- 
phens had resided outside of the limits of the city, it is not 
pretended that the estate could be taxed for such a purpose ; 
why then should the fact of his residing in Booneville sub- 
ject the estate to a burden which could not otherwise be im- 
posed? For many purposes, movables are deeme din law 
to have no situs except that of the domicil of the owner. In 
this case Stephens is the mere representative of Davis, and, 
for the mere purpose of taxation, the situs of the notes may 
well be regarded as at the domicil of the deceased. 
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We are of opinion, therefore, that the court below should 
have enjoined the collection of the tax. 

Judgment reversed and cause remanded, with instructions 
to proceed in conformity with this opinion ; the other judges 
concurring. 
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BENTON GREENWAY, Defendant in Error, v. MITCHELL JAMES, 
Plaintiff in Error. 


Practice— Pleading—Evidence.—In an action of trespass de bonis asportatis, in 
which the petition alleges and the answer denies the ownership of the 
plaintiff, the defence, that the sale under which the plaintiff claims was 
made to defraud creditors, and was therefore void, need not be specially 
pleaded; and evidence supporting such defence is relevant to the issue 
made. 

Practice—Judgment—Default.—Where the plaintiff took a judgment by de- 
fault, which was converted into a final judgment at the second term, and 
afterward, at such term, the court, upon the application of defendant, set 
aside the judgment and allowed him to answer, if the plaintiff do not save 
his exceptions to the action of the court, or if he proceed with the action 
and go to trial upon the issues, he will be held to have waived his rights 
under the former judgment. 


Error to Cole Circuit Court. 


J. E. Belch, for plaintiff in error. 


I. Under the pleadings to entitle the plaintiff to a verdict, 
he must show that the property was in his possession, and 
that rightfully, as against the defendant James. (2 Greenl. 
Ev. 504, 513; 1st Chit. Pl., 9th Am. ed., 472; Steph. Plead. 
179; 1 Watts, 180; 9 Mo. 256; 3 Duer. 684; 6 How., Pa., 
307.) 

II. There were no exceptions taken to the setting aside of 
the judgment by default. 


H. C. Ewing and J. L. Smith, for defendant in error. 


I. The court erred in setting aside the first final judg- 
ment in this cause, rendered at the February term, 1863. 
The kind of judgment contemplated by section 13, 2 Rev. 
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Code, 1855, p. 1280, is not now under consideration. The 
defendant was duly served with process, which he admits in 
his affidavit, and he does not even ask counsel and advice of 
alawyer. The proper and only method of setting aside a final 
judgment, if the one being considered is such an one, is by 
petition for review, verified by affidavit, as is required in case 
of an original petition ; it is not done in this case. (R. C. 
1855, p. 1281, § 6.) 

II. The court below did right in refusing to permit de- 
fendant to introduce evidence of fraud. His answer is a 
simple denial of the allegations of plaintiff’s petition ; he sets 
up no fraud. (5 How. Prac. 14, M. Murray Thomas v. 
Gifford. ) 

To have permitted the introduction of such evidence would 
have been in palpable violation of the first rule of evidence. 
(1 Greenl. Ev. § 51, 52; also, § 448.) 

The rules of pleading require the same particularity in 
answers as in petitions, and it will not be contended that evi- 
dence could be introduced to support an allegation of fraud 
when there was no such allegation. (32 Mo. 203; Cramer 
v. Lowe, id. 447; White, adm’r, v. Gray, 28 Mo. 82; Wins- 
ton v. Taylor, id. 471; Cowden v. Cairns et al., id. 357; 
Lynch v. Morrow’s adm’r, id. 576; Irwin v. Chiles, R. C. 
1855, p. 1253, § 3.) 


Dryden, Judge, delivered the opinion of the court. 


This was an action in the nature of trespass for taking 
and carrying away the plaintiff’s goods; the defendant not 
appearing, an interlocutory judgment was taken against him 
at the return term of the writ, and at the succeeding term 
an inquiry of damages was had and the judgment was made 
final; but afterwards, during the term, on the appearance 
and motion of the defendant, the judgment was set aside 
and the defendant was permitted to answer the petition. <A 
trial was thereupon had, resulting in a verdict and judgment 
for the plaintiff, and defendant has brought the case here by 
writ of error. 
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The petition alleged and the answer denied the plaintiff’s 
ownership of the property in dispute at the time of the al- 
leged trespass, and this was the main issue made by the 
pleadings. On the trial, the plaintiff having given evidence 
tending to prove a purchase of the property from one Walker 
(under whom the defendant likewise claimed by purchase 
at an execution sale), the defendant offered testimony to show 
that the sale from Walker to the plaintiff was colorable and 
fraudulent as against the creditors of Walker; but the tes- 
timony was rejected by the court on the ground that it was 
irrelevant to the issue. 

It is insisted by the respondent, that the fact sought to be 
proved is such “new matter consisting of a defence,” as 
ought under the practice act te ave been specially pleaded 
in order to its admission in evidence. 

Where a cause of action which once existed has been de- 
termined by some matter which subsequently transpired, 
such new matter must, to comply with the statute, be special- 
ly pleaded # but where the cause of action alleged never ex- 
isted, the appropriate defence under the law is a denial of 
the material allegations of the petition; and such facts as 
tend to disprove the controverted allegations are pertinent 
to the sue In the cause at bar, the rejected testimony, if 
true, disproved the respondent’s ownership of the property, 

and thereby showed the cause of action alleged had never 
" existed. 

The respondent insists that the Circuit Court erred in sct- 
ting aside the first judgment, and in permitting the plaintiff 
in error to answer; and asks that, in case of a reversal of the 
last judgment, he be restored to his rights under the first, 
Without passing upon the question whether the court 
erred. 

We are precluded from giving the relief asked, as well be- 
cause it does not appear that the respondent saved his excep- 
tions to the action of the court, as for the further reason, 
that having followed up his suit, and prosecuted it to final 
judgment after the commission of the errors complained 
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of, he must be deemed to have waived his rights under the 
first judgment. 

The Circuit Court erred in rejecting the evidence offered 
by the plaintiff in error, and for this cause the judgment is 
reversed and the cause remanded for a new trial. 

The other judges concur. 


JapDoK Hook, Appellant, v. IsrarL G. Stone, Respondent. 


Partnership—Assignment.—One partner has no power to make a general as- 
signment of the partnership effects for.the benefit of the creditors of the 
firm. $ : 

Agency—Power—Partnership.—A po xr of attorney from one partner to his 
co-partner, giving him authority to manage his individual business, and 
also to superintend the partnership business, to make such purchases as is 
usual to keep up the stock, and to renew notes in bank, will not authorize 
such co-partner to make a general assignment of the partnership property. 


Appal from Callaway Cire uit Court. 
H. C. Hayden, for appellant. 
EL. B. Ewing, for respondent. 


Bates, Judge, delivered the opinion of the court. 


Dyer and Robertson were partners in business, as mer- 
chants, at Fulton, Missouri. Early in the year 1862, Dyer 
went to the State of California and acquired a domicil there. 
Before going, he executed a power of attorney to Robertson, 
in which he authorized him to manage his individual business 
and also to superintend their joint interest as co-partners, 
and to make such purchases as is usual to keep the stock of 
merchandise complete, and to renew notes in bank. 

In July, 1862, the co-partnership being insolvent, and Dyer 
absent in California, Robertson made to Stone, as a trustee, 
a general assignment of the goods and other property of the 
firm, for the benefit of the creditors of the firm. 

Hook, a creditor of the firm, caused some of the assigned 
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goods to be seized for the satisfaction of his debt, and the 
only question presented for our consideration is as to the 
validity of the assignment. 

The court below held the assignment to be valid. We 
think that court erred. 

I. Robertson could not make the assignment by virtue of 
his authority as partner. This is settled by previous decisions 
of this court. (Hughes v. Elison, 5 Mo. 463; Drake v. 
Rogers & Shrewsburg, 6 Mo. 317.) 

II. The power of attorney gave Robertson no power to 
make the assignment. There are no words in it which either 
expressly or by remote implication give such a power, and 
indeed the respondent does not claim that it does grant such 
power. 

Judgment reversed and cause remanded. Judges Bay 
and Dryden concur. 


+02 © e@+-——_ 


BERNARD Bruns ef al., Defendants in Error, v. THomas L. 
Crawrorp e¢ al., Plaintiffs in Error. 


Constitution—Practice.—The act of May 15, 1861, forbidding the commence. 
ment of suits against all persons in the actual military service of the State, 
and requiring suits already commenced to be continued, is not in violation 
of that clause of the Constitution of this State forbidding all laws retro- 
spective in their operation, where the cause of action originated after the 
passage of the law; nor is such an act void, as being a denial or delay of 
justice. Where, therefore, the defendant sued upon a note made after pas- 
sage of the act, pleaded that at the commencement of the suit he was in 
the service of the State and asked to have the suit dismissed, it was error 
in the court to strike out that portion of the answer. The issue should 
have been tried, and if found true, the suit should have been dismissed. 


Error to Cole Circuit Court. 


J. S. Smith, for plaintiffs in error, insists, 


I. That the two several acts of the State Legislature, en- 
titled ‘An act for the relief of persons while doing actual 
military service for the State,’ approved May 15, 1861, and 
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she act to nisl an act for thie relief of persons site are 
actual military service for the State,’ approved March 17, 
1863 (see Sess. Acts 1861, p. 46; also Sess. Acts 1868, p. 
30), “are not only constitutional but properly pleaded as a 
bar to the suit. This identical question has heretofore been 
reviewed and decided in this court. The ‘Act to suspend 
all legal process against persons and property of volunteers,” 
approved February 18, 1847, (see Sess. Acts 1847, p. 109,) 
is not unlike the two acts above cited. This last named act 
was decided constitutional by this court in Edmundson v. 
Ferguson, 11 Mo. 344; and in Lindsey, adm’r of Barbridge, 
v. Early, 11 Mo. 545. 

But it is insisted that the two legislative acts first above 
cited are in conflict with sec. 7 & 17, art. 13, of the State 
Constitution, and sec. 10, art. 1, of United States Constitu- 
tion, notwithstanding the foregoing decisions affirming the 
constitutionality of the act of 1847. If the act of 1847 is 
constitutional, why are not the acts of 1861 and 1863, above 
cited, constitutional? The provisions of these acts are sub- 
stantially the same. But the main reason urged why these 
acts are unconstitutional, is that the same are in conflict with 
sec. 10, art. 1, of Constitution of the United States, which 
provides that no State shall pass any “ ea post facto law, or 
law impairing the obligation of contracts.” The question 
here submitted is, do the acts here sought to be tested 
impair the obligation of contracts entered into subsequent 
to the enactment of these laws, or either of them? What is 
the obligation of a contract, and what is the remedy ona 
contract ? are they identical ? A contract may be defined to 
be an agreement or obligation between two or more parties, 
for the doing or not doing of some specified thing. (1 Par. 
on Cont., § 11, p. 5; Sto. on Cont., § 1, p.1.) Remedy is 
defined to be the method whereby a man may recover his 
rights or redress his wrongs, orof enforcing the eco of 
the contract (Mansf. Polit. Gram., § 261-2, p. 102-3); and 
remedy originally comes from the Legislature, ie has a dif- 
ferent source and cause, at a different time, from a contract 
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itself. Then it may be seen that the obligation of a contract 
is one thing, and the remedy or means of enforcing it is 
another thing. It is not insisted, of course, that the State 
Legislature has any power to impair the obligation of a con- 
tract, but it is insisted that the Legislature can change the 
remedy of a contract without impairing its obligation. The 
obligation of the contract originates and is coeval with the 
contract itself, while the remedy arises on a broken or viola- 
ted contract, and subsequent to the objection. (Sto. Const., 
§ 1385, p. 236; Ogden v. Saunders, 12 Wheat. 349.) 

There are two class of cases, one tending to show that the 
remedy for a party may be changed or wholly taken away 
by the Legislature, without contravening the Constitution of 
the United States. (Read v. Frankford Bank, 10 Shepl. 
318; Woods v. Buis, 5 Howard, Miss., 285 ; Wason v. Shen- 
ter, 9 Ala. 713; Catlin v. Munger, 1 Texas, 598.) 

Another class of cases assert the doctrine that the obliga- 
tion of a contract consists in the remedy which the law gives 
to enforce it; and a change of remedy involves a change of 
contract. (Blair v. Williams, 4 Litt. Ky. 34.) 

But there is another class of cases tending to establish the 
doctrine (and in fact the weight of authority is that way) 
that the Legislature has the power to modify remedies, but 
not destroy them; to change the remedy so as not to impair 
or defect contracts. (Sturges v. Crowninshield, 4 Wheat. 
200; Chadwick v. Moon, 8 Watts & Serg. 49; Stephens 
v. Andrews, 31 Mo. 210; McCormick v. Rusch, Dec. No. 
Amer. Law Reg. 93.) 

In case of McCormick v. Saunders, the decision was upon 
a statute in terms substantially like the acts 1861-3, of this 
State already cited. In the Supreme Court of Pennsylva- 
nia, in Brietenbach v. Bush (8 Wright, not yet published), 
the act of the General Assembly of 1861, which provides that 
“no civil process shall issue or be in force against any per- 
son mustered into the service of this State or of the ane 
States during the time he shall be engaged in such service,” 
&c., was reviewed by that court, and Justice Woodward, 
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who, in delivering the opinion of the court, said “ that the 
exemption was an interference with the remedy only, and 
could not extend beyond three years, being the term of en- 
listment,” cannot be declared an unreasonable act. 


H. C. Ewing, for defendants in error. 


The court below did right in sustaining the motion made 
by defendants in error to strike out the answer of defendant 
(plaintiff in error here) Crawford; and also did right in 
overruling the motion for a new trial. These acts of the 
Legislature, it is submitted, are unconstitutional and void. 

XIII. article, 7th section, of the Constitution of this State 
says, that “courts of justice ought to be open to every per- 
son, * * * and that right and justice ought to be adminis- 
tered without sale, denial or delay,” &c.; and the 17th section 
reads as follows: “That ex post facto laws, nor law im- 
pairing the obligation of contracts, or retrospective in its ope- 
ration, can be passed ;” and the 10th section of article I. of 
the Federal Constitution forbids the passage by a State Leg- 
islature of “ any ex post facto law, or law impairing the obli- 
gation of contracts.”’ 

The act of the Legislature complained of prohibits a suit 
being commenced against any one in the military service, 
while he is in such service, and for twelve months thereafter. 
Is this a violation of either of the provisions of the Consti- 
tution referred to, State or Federal ? 

This question must be answered affirmatively, unless it 
can be satisfactorily and clearly shown that the law operates 
alone upon the remedy, and not upon the right, or upon the 
contract itself. It is conceded that the Legislature may 
change a remedy, provided they leave the right itself un- 
touched. In Bronson v. Kinzie, 1 How. 811, it is said that 
‘“‘ whatever belongs to the remedy may be altered according 
to the will of the State, provided the alteration does not im- 
pair the obligation of the contract.” 

Chancellor Kent (1 Com. 655) says: “that to lessen 
or take away from the extent and efficiency of the remedy 
22—VOL. XXXIV. 











JEFFERSON CITY. 





Bruns et al. v. Crawford et al. 








to enforce the contract, legally existing when the contract 
was made, impairs its value and obligation.” Denis, J., in 
Morse v. Gould, 11 N. Y. 286, says: “It is admitted that a 
contract may be virtually impaired by a law which, without 
acting directly upon its terms, destroys the remedy, or so 
embarrasses it, that the rights of the creditor under the le- 
gal remedies existing when the contract was made, are sub- 
stantially defeated. With this qualification, the jurisdiction 
of the States over the legal proceedings of their courts is 
supreme.” 


Bates, Judge, delivered the opinion of the court. 


The plaintiffs sued Crawford and Hart upon a promissory 
note, dated June 2d, 1862, and payable one day after date. 

Crawford answered admitting that he executed the note 
as the security of Hart, and pleaded that, “ at the time of 
the commencement of plaintiffs’ suit, and since that time, 
he was and is in the actual military service of the State of 
Missouri; and he therefore says, that said suit was com- 
menced contrary to the several acts of the General Assem- 
bly of the State of Missouri respectively, entitled, “An act 
for the relief of persons while doing actual military service 
for the State,” approved May 15, 1861, and “An act to 
amend an act for the relief of persons while doing actual mili- 
tary service for the State,” approved March 17, 1863, and 
ought to be dismissed as to this defendant with his costs. 

The plaintiffs moved the court to strike out the plea from 
the defendant’s answer, upon the ground that the acts of the 
General Assembly referred to are unconstitutional and void, 
in that they are retrospective in their operation and impair 
the obligations of contracts, and violate that provision of the 
constitution “ that courts of justice ought to be open to every 
person, and certain remedy afforded for every injury to per- 
son, property, or character, and that right and justice ought 
to be administered without sale, denial or delay.” 

The motion was sustained, the plea stricken out of the an- 
swer, and afterward judgment was given for the plaintiffs, and 
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the defendant has brought the case to this court by writ of 
error. 

The act of May 15, 1861, provides that “no civil suit 
shall be commenced, nor, if commenced, shall the same be 
prosecuted against any person while he shall be in the actual 
military service of the State of Missouri; but such suit, if 
commenced, shall be continued until the expiration of thirty 
days after his discharge.” 

It will be observed that in the present case the promissory 
note, which is the foundation of the suit, was given after the 
passage of this act. 

The act of 1863 merely extended privileges of the act of 
1861 to persons in the military service of the United States, 
and also increased the time of thirty days after discharge to 
twelve months. 

It is sufficient for this case to say, that the act of 1861, 
which provides that suit shall not be commenced against a 
person inthe actual military service of the State, was in 
force at the time the contract, which is the foundation of this 
suit, was entered into; and, consequently, the act cannot be 
retrospective in its operation upon that contract, nor can it 
be a violation of the contract which was not in existence 
when it was enacted. Nor is it a denial or delay of justice. 
The law is required to furnish a remedy for all wrongs; 
but it is within the power of the law-makers to determine 
the proceedings which may be necessary to attain the great 
end—the administration of right and justice, and the judi- 
ciary has no power to control the exercise of that discretion. 

The Circuit Court erred in striking out the defendants 
plea from his answer. The matter should be restored to the 
answer, and if found to be true, the suit dismissed. 

Judgment reversed and cause remanded. Judges Bay and 
Dryden concur. 
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STATE OF Missouri, Appellee, v. DanieL M. Ross, Appellant. 


Courts—Kansas City Criminal Court.—The act of March 28, 1863, entitled 
“ An act authorizing the holding of a criminal court in the city of Kansas,” 
is not a criminal law to be strictly construed, and establishes and gives 
jurisdiction to the “ Kansas City Criminal Court.” 


Appeal from Kansas City Criminal Court. 


J. B. Hovey, for appellant. 
Welch, ( Attorney General, ) for appellee. 


Bates, Judge, delivered the opinion of the court. 


The only question in this case is as to the legal existence 
of the ‘* Kansas City Criminal Court.” The first section of 
*“ An act authorizing the holding of criminal courts in the 
city of Kansas,” approved March 28, 1863, is as follows: 
“The judge of the Jackson county Probate and Common 
Pleas Courts, and ez officio judge of the Kansas City Court 
of Common Pleas, is hereby authorized and required to hold 
two terms of court annually, for the trial of criminal offences 
and the violation of criminal law in Jackson county, except 
in case of capital punishment, and he shall be possessed of 
the same powers and authority, and be governed by the prac- 
tice regulating proceedings in courts of record in criminal 
cases. He shall hold said terms for criminal business, in the 
city of Kansas, in the county of Jackson, on the fourth Mon- 
days of June and December of each year. Said court shall 
be known as the “ Kansas City Criminal Court.” Other 
sections then provide for a clerk, marshal, and prosecuting 
attorney of the court; and for the payment of the expenses 
of the court and for other necessary matters. (Laws of 1863, 
p-. 160.) 

This is not an act defining or prohibiting crimes, or regu- 
lating the practice and proceedings in criminal cases, but 
only provides a court, in which persons charged with offences, 
which are made punishable by other laws, may be tried (and 
if found guilty, punished) according to the practice estab- 
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lished by other acts. It is not a criminal law, and is not to 
be construed strictly ; but the mind of the Legislature may 
be ascertained from the text by reasonable intendment. 

The section quoted, although inartificially drawn, clearly 
indicates the intention of the law-making power to establish 
a court, to be called the “ Kansas City Criminal Court,” 
and, therefore, is as effective for that purpose as if more apt 
words had been used to “ ordain and establish ”’ the court. 

The jurisdiction, which is by the words of the section 
given to the judge, was obviously intended for the court. 

Judgment affirmed. The other judges concur. 


——_+2ee-——_ 


SaMvuEL K. Witson ef als., Defendants in Error, v. SoLo- 
MON GODLOVE et als., Plaintiffs in Error. 
Evidence—Privileged Communications.—The communications made by a party 

to one who generally acted as his attorney, but who, at the time the state- 


ments were made, was acting as attorney for other persons, are not privi- 
leged. 


Error to Moniteau Circuit Court. 
Owens §- White, for plaintiffs in error. 
Burke, for defendants in error. 


Bates, Judge, delivered the opinion of the court. 


This is a suit against three persons, named Godlove, upon 
several promissory notes, signed M. Godlove & Brothers. 
One of the defendants, Emanuel Godlove, answered, denying 
that he was a partner with the other defendants. 

At the trial, the plaintiffs called as a witness E. S. Farley, 
who testified “ that at the time of the occurrence, of which 
he was then going to testify, he was, and for a long time had 
been, the attorney of defendant; and was, and had been, 
his confidential adviser in pretty much all his business affairs 
was his general collector; had collected large sums of money 
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for him and against him; at that time thinks he had money 
of defendant in his hands that he had collected for him, 
and collected more afterwards; and continued afterwards to 
act as his agent and attorney. That in the fall of 1861 he 
had sent to him for collection some notes from Barclay, 
Shields & Co., of St. Louis, on M. Godlove & Brothers ; that 
he went to defendant and told him he had these claims for 
collection ; that Barclay, Shields & Co. had informed him 
that he (defendant) was a member of the firm of M. Godlove 
& Brothers, and that his purpose in calling on him was to 
collect the demands then in his hands against him. 

The defendant objected to the testimony of Farley as to 
any admissions made by him under the circumstances, for 
the reason that they were privileged communications made 
to Farley, as his attorney and confidential adviser. The ob- 
jection was overruled and the testimony admitted. 

The objection was properly overruled, although Farley was 
generally the defendant’s attorney and adviser, yet at the 
time at which the communications were made he occupied 
no such position ; but, on the contrary, it would be difficult 
to show more clearly an adversary position. 

The case presents no other point. Counsel for the appel- 
lants contended, that, according to the admissions made to 
Farley, the partnership had expired before one of the notes 
was given. This is doubtful as to these admissions, and also 
there was other testimony tending to show a partnership 
continuing even after the date of the last note. 


Judgment affirmed. Judges Bay and Dryden concur. 


W. A. Jounson, Defendant in Error, v. JosepH ARMDALL, 
Plaintiff in Error. 


Practice.—The Supreme Court will not reverse a judgment for an error which 
did not injure the plaintiff in error, nor materially affect the merits of the 
action. (R. C. 1855, p. 1300, § 34.) 
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Error to Phelps Circuit Court. 


H.C. Ewing and White, for plaintiff in error. 
Ryland J Son, for defendant in error. 


Dryven, Judge, delivered the opinion of the court. 


This was an action of ejectment to recover eighty acres of 
land in Maries county. There was a trial by jury, and a 
verdict and judgment for the plaintiff in the court below. 
The defendant has brought the case here by writ of error. 

The bill of exceptions is so confused and obscure, as to 
render it impossible to determine, with reasonable certainty, 
what was the evidence or what were the questions arising on 
the trial. The plaintiff in error has made two points on the 
record for the reversal of the judgment, which we will con- 
sider in the order in which they are made ; the first of which 
is, that the verdict is incomplete, in that it did not find the 
damages for the respondent. The verdict was in the follow- 
ing form: “ We, the jury, find the issue for the plaintiff, and 
find that the plaintiff is entitled to the land in controversy, 
and assess his damages at id 

Aside from the consideration that there is nothing in the 
record showing that the objection now taken was made in 
the court below (of itself a sufficient reason why we could 
not interfere), the fault complained of is one that could 
not possibly injure the plaintiff in error, and is therefore not 
a ground of reversal. (R. C. 1855, p. 1300, § 34.) 

The second point made by the plaintiff in error is, as we 
understand it, that the respondent was not entitled to re- 
cover, because he had no title to the land in controversy at 
the time of the ouster laid in the petition. The point is 
supposed to be based upon the fact that in the record there 
is found a sheriff’s deed to the respondent for the land in 
controversy, made after the time of the ouster laid in the 
petition; but there is nothing in the record to show with 
any certainty as to whether this deed was read, and if read, 
whether there was any objection made to the reading of it; 
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nor is there anything in the record to show that the re- 
spondent may not have relied upon other evidence of title 
besides the deed in question. 

Whether the respondent had title, was not a question for 
the court, but for the jury, to be determined by the evidence 
under the direction of the court; and they having passed 
upon the question, and no exception to the action of the 
court bearing upon the point having been taken, so far as 
appears, the verdict of the jury is conclusive. We find no 
error in the record; let the judgment be affirmed. The 
other judges concur. 


GABRIEL PaRrkKER ef als., Plaintiffs in Error, v. J. H. Wauau, 
Sheriff, e¢ als., Defendants in Error. 


Practice—Motions—Error.—The Supreme Court in reviewing the decisions 
of inferior courts on motions, does not require that the points of law deter- 
mined should be specifically stated in the bill of exceptions, nor that a 
motion for a new trial should have been made. 

Executions—Priority—Fraud.—Where the plaintiff in an execution levied 
upon personal property, directs the sheriff to allow the defendant to retain 
possession, such execution will be constructively fraudulent and void as to 
subsequent executions levied upon the same property, and which thereby 
obtain priority of payment. 


Error to Boone Circuit Court. 


Prewitt, Gordon, Shields, and Samuel, for plaintiffs in 
error. 


I. The written order of Kirkbride to the sheriff, directing 
him to deliver the property to the defendant in execution, 
was sufficient to destroy the lien of his execution, and no 
orders or directions of the said Kirkbride could afterwards 
affect the rights of plaintiffs in error, or divest them of the 
lien which attached under and by virtue of their execution 
on said property. (Wise v. Darby, 9 Mo. 130.) 

II. That the redelivery of the slaves levied on to La- 
force after the levy, and permitting them to remain in his 
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possession without a delivery bond, under the written order 
of Kirkbride, was a fraud sufficient to destroy any prior lien 
or preference Kirkbride’s execution had over that of the 
plaintiff. (Storm & Beekman v. Woods, 11 John. 110.) 
If a creditor cause the goods of his debtor to be seized by a 
fiert facias and suffer them afterwards to remain in the pos- 
session of the debtor, the execution will be deemed fraudu- 
lent and void against a subsequent execution. (Whipple v. 
Foot, 2 Johns. 422; Farrington & Smith v. Sinclair, 15 
Johns. 428; 2 Tenn. 287, 596; 1 Wils. 44; 1 Camp. N. P. 
333; Doty v. Turner, 8 John. 20.) 


Jo. Davis, for defendants in error. 


I. The record shows that the case was tried by the court ; 
that no evidence was objected to by either party in tle trial ; 
that no instructions were asked or given by the court, 
neither was there a motion made for a new trial. There is 
no case here for the revision of this court. (Fugate & Kelly 
v. Muir, 9 Mo. 351, and cases there cited.) 

II. There was no cause of complaint in the finding of the 
court below. The waiver of a prior lien created by execu- 
tion, when the plaintiff agrees to a delay or postponement of 
proceedings under his execution, implies a fraud in law upon 
the junior execution creditor ; but that implication may be 
removed and explained away by other testimony, and was in 
this case. The sheriff never having complied with the 
terms and conditions of the proposition to postpone the sale 
under the prior executions, the court might well find that 
there was, in fact,no agreement to postpone or suspend the 
sale, and that the sheriff acted upon his own responsibility. 
(9 Mo. 181, and cases therein referred to.) 


Bates, Judge, delivered the opinion of the court. 


On the 15th November, 1862, Waugh, the sheriff of Boone 
county, had in his hands five executions issued by the clerk 
of the Boone Circuit Court against Laforce, which, on that 
day, he levied upon twenty-one slaves of Laforce. Two of 
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these executions—one in favor of Prewitt, and the other in 
favor of Bradford—were satisfied by a sale of real estate, and 
will not be further considered in this case. The others were, 
one in favor of Kirkbride upon a judgment for $5348.17 ; 
one in favor of Hardin for $557.30; and the other in favor 
of Orear for $249.19. On the same day Kirkbride gave the 
sheriff the following letter: ‘I hereby authorize James H. 
Waugh, sheriff of Boone county, Missouri, to let the personal 
property levied upon under an execution issued by the clerk 
of the Boone Circuit Court, in my favor, against Felix G. 
Laforce, remain in his hands, at my wish, without taking a 
delivery bond for the same, so far as my execution goes, 
which levy was made by said Waugh on the 15th day of 
November, 1862. Witness my hand, this 15th day of No- 
vember, 1862.—J. Kirkbride.”” On the 28th of November, 
1862, there were delivered to the same sheriff two other 
executions against Laforce, one in favor of Parker and 
Henry, upon a judgment for $1261.65; and the other in 
favor of Carter, upon a judgment for $220.36. The sheriff 
advertised the slaves for sale, on the 21st of February, 1863, 
under the first executions, and a few days before that time 
fixed for the sale, Kirkbride, Orear, and Hardin, authorized 
the sheriff to stay proceedings under their executions, upon 
certain conditions. There is dispute whether the conditions 
were performed or not, but ine sheriff thinking that they 
were, returned the slaves to Laforce. In the view we take 
of the case, it is of no importance whether they were per- 
formed or not. 

On the third day of March, 1863, the sheriff levied the 
two executions of Parker and Henry, and of Carter, upon 
the same slaves, which were advertised and sold under all 
the executions, on the 24th day of March, 1863, for $4782.50. 

At the May term, 1863, of the Boone Circuit Court, 
Parker, Henry, and Carter, moved the court for a rule upon 
the sheriff, requiring him to pay their executions out of the 
proceeds of the sale of said slaves ; and, upon the hearing of 
that motion, gave evidence of the matters above recited. 
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The court overruled the motion, and the plaintiffs brought 
the case to this court. 

1. It is insisted that this court cannot review the decision 
of the Circuit Court upon a motion, because there were no 
objections to testimony on instructions or declarations of the 
law applicable to the case asked, and no motion for a new 
trial made. It has not been the practice of this court in re- 
viewing the decisions of other courts upon motions, to 
require that the points of law determined should be specifi- 
cally stated, or to require that a motion for a new trial 
should have been made. There is no great or controlling 
necessity for such requirements, and the establishment of 
such a rule would produce so much of trouble, and fre- 
quently of hardship and injustice, as to forbid that we should 
now begin such practice. 

2. The order of Kirkbride to the sheriff on the 15th No- 
vember, 1862, to let the property levied on remain in the 
hands of Laforce, caused his execution to become dormant, 
and constructively fraudulent and void, as against the sub- 
sequent executions. (Wise v. Darby, 9 Mo. 150; Field & 
Beardslee v. Livermore, 17 Mo. 218.) The plaintiffs’ exe- 
cutions are, therefore, entitled to satisfaction out of the pro- 
ceeds of the sale of the slaves before that of Kirkbride ; and 
as the fund is sufficient to satisfy the executions of Orear 
and Hardin, as well as those of the plaintiffs, there is no ne- 
cessity to look further into the case, for though Orear and 
Hardin may be entitled to precede the plaintiffs, yet they 
can suffer no injury, because Kirkbride is postponed to the 
plaintiffs. ‘The case does not warrant that we should give 
any opinion upon the relative rights of Kirkbride, Orear, and 
Hardin. 

The judgment of the Circuit Court is reversed and the 
cause remanded. 
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THE State or Missourt, Defendant in Error, v. Henry Mrer- 
cHoUSsE, Plaintiff in Error. 


Crime—Burglary.—The breaking into a dwelling-house, with intent to steal, 
is a burglary, although there be no one in the house at the time. (R. C. 
1855, p. 573, § 11.) 


Error to Osage Circuit Court. 
J. E. Belch, for plaintiff in error. 


Welch, (Attorney General,) for defendant in error. 


Bay, Judge, delivered the opinion of the court. 


At the May term, 1863, of the Osage Circuit Court, the 
defendant was indicted for burglary and larceny, and at the 
November term following tried and convicted. The usual 
motions for new trial and in arrest were made and overruled, 
and the case is brought here by writ of error. No objections 
have been urged to the instructions given on the part of the 
State. The defendant asked five instructions, and it is in- 
sisted by the Attorney General that all were given, while it 
is contended by defendant’s counsel that his fifth instruction 
was refused. The difficulty grows out of the imperfect man- 
ner in which the record is made up. From all, however, 
that we can gather from the record, it appears that the in- 
struction, as asked by defendant, was in the following words: 
“A dwelling-house is a house in which the occupier and his 
family usually reside at the time the burglary was charged 
to have been committed.” 

The court gave the instruction with the following words 
added: “ That is, the building was a dwelling-house, and not 
an out-house.” 

During the argument of the case, and while defendant’s 
counsel was addressing the jury, some altercation took place 
between the court and counsel as to the meaning and inter- 
pretation that should be given to the instruction, whereupon 
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the court withdrew the instruction and gave the following in 
lieu of it : 

‘‘ A dwelling-house is a house in which the occupier and his 
family usually reside, and in this case it is not necessary that 
any person should be actually in the house.” 

We see in this no ground for reversing the judgment. 
The instruction, as finally given, is subject to no legal objec- 
tion, and substantially contains the principle embraced in 
the instruction, as asked by defendant. 

It has, however, been very ingeniously argued, that the 
building alleged to have been broken open was not a dwelling- 
house, and, therefore, the offence is not burglary. The proof 
upon this point shows that the premises belonged to one 
Frans Hutchmeyer. Hutchmeyer was a witness on the part 
of the State, and testified that he was the owner of a dwell- 
ing-house in Osage county; that he had lived in the house, 
but moved out of it some time in the spring of 1862, and 
went about four or five miles off to live with his brother, 
leaving a part of his furniture in the house; that he returned 
in three or four months; that at the time he left he locked 
the house up, and that during his absence no person had 
lived in it; that on his return to the house he discovered 
that it had been broken open and some things stolen. 

As this indictment is for burglary in the second degree, it 
is not necessary to show that any person was in the house at 
the time of the breaking and entering; but it is necessary 
that the house should be a dwelling-house. In Roscoe’s 
criminal evidence, (5th Am. Ed.,) p. 350, reference is made 
to many of the leading English cases, from which it appears 
that a temporary locking up of the house, or absence of the 
proprietor and his family, does not make it any the less a 
dwelling-house. The following cases are particularly cited: 

If A, says Lord Hale, has a dwelling-house, and he and 
his family are absent a night or more, and in their absence 
a thief breaks and enters the house, to commit felony, this 
is burglary. (1 Hall, P. C. 556; 38 inst. 64.) 
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So if A have two mansion-houses, and is sometimes with 
his family in one and sometimes in the other, the breach of 
one of them, in the absence of his family, is burglary. (Id. 
4 Rep. 40, a.) 

So if A have a chamber in a college or inn of court, where 
he usually lodges in term time, and in his absence in vacation 
his chamber or study is broken open, this is burglary. (1 
Hale, P. C. 556.) 

Again, the prosecutor being possessed of a house in West- 
minister, in which he dwelt, took a journey into Cornwall, 
with intent to return, and move his wife and family out of 
town, leaving the key with a friend, to look after the house. 
After he had been absent a month, no person being in the 
house, it was broken open and robbed. He returned a month 
after with his family. This was adjudged burglary. (2 
East, P. C. 496.) 

In this country it has been held, that if A have a residence 
in the city and one in the country, residing with his family 
during the summer in one, and in the winter in the other, 
the breach of either, during the absence of A and his family, 
(though no person may be sleeping in it,) for the purpose of 
committing a felony, is burglary. 

It is equally well settled, that if the owner locks up his 
house and leaves it, with a settled purpose not to return, it 
ceases to be his dwelling-house, in the sense necessary to 
make an unlawful breaking a burglary. To continue it his 
mansion-house, he must have quitted it animo revertendi. 

In the case at bar, we think it apparent that the owner of 
the premises had no intention to remain away permanently. 
He left most of his furniture in the house; made no effort 
to rent it or make any disposition of it whatever, and re- 
turned to it after an absence of three or four months at his 
brother’s, who resided in the same county. 


The other judges concurring, the judgment will be 
affirmed. 
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State v. Harris et al. 


Srate or Missouri, Respondent, v. J. T. Harris ef al., Ap- 
pellants. 


Crimes—Felonious Assault.—In an indictment for a felonious assault under 
sec. 35, p. 565, R. C. 1855, the omission to state in the indictment that the 
assault was made on purpose, and of malice aforethought, is a fatal defect for 
which the judgment should be arrested. 


Appeal from Laclede Circuit Court. 
H. C. Ewing, for plaintiffs in error. 
Welch, Attorney General, for defendant in error. 


Bay, Judge, delivered the opinion of the court. 


Appellants were indicted at the October term, 1859, of the 
Laclede Circuit Court, for a felonious assault upon one Mar- 
tin M. Nulty ; Harris as principal in the first, and the other 
defendants as principals in the second degree. 

The indictment contains two counts, both drawn under see. 
35, art. 2, of the act relating to crimes and punishments, 
which reads as follows: 

‘‘ Every person who shall, on purpose and of malice afore- 
thought, shoot at or stab another, or assault or beat another 
with a deadly weapon, or by any other means or force likely 
to produce death, or great bodily harm, with intent to kill, 
maim, ravish or rob such person, or in the attempt to com- 
mit any burglary or other felony, or in resisting the execu- 
tion of legal process, shall be punished by confinement in 
the penitentiary not exceeding ten years.” 

The first count charges the assault to have been committed 
unlawfully and feloniously, and with an intent to kill; the 
second count is in the same language, except that it charges 
the assault to have been committed with an intent to wound, 
maim, disfigure, &c.; but in neither count is it alleged that 
it was committed on purpose and of malice aforethought, 
the omission of which words was held by this court in a case 
precisely like this, and under the same statute, to be fatal to 
the indictment. (State v. Comfort, 5 Mo. 357.) 
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The motion in arrest should have been sustained. 


The other judges concurring, the judgment will be re- 
versed. 


——+@@~e,- — 


THe State or Missouri, Respondent, v. Henry RouLrFING, 
Appellant. 


Slaves—Criminal Practice.—In an indictment for dealing with a slave without 
the consent in writing of his owner or master, it is sufficient to allege a sin- 
gle instance of such dealing, as by the borrowing of money of such slave 
and the giving him a note therefor. (R. C. 1855, p. 1477, § 33.) 


Appeal from Moniteau Circuit Court. 


Wm. Douglass, for plaintiff in error. 


I. The indictment charges but one specific act, viz., bor- 
rowing money and giving a note for the same. 

This is not dealing. To deal implies a multitude of acts 
and is a continuing transaction. 

The indictment is founded on sec. 33, R. C. of 1855, p. 
1477. There are two distinct offences prohibited in this sec- 
tion, viz: 

1. Buying of, selling to, or receiving from a slave any com- 
modity, without the consent in writing of the master, owner 
or overseer first had and obtained ;” and, 

2. Dealing with a slave without such consent. If the act 
charged in the indictment to have been committed by the 
defendant, was an offence for which an indictment would lie, 
it was an offence under the first clause of section 33, and 
upon that clause he should have been indicted. 

The act charged in the indictment is not dealing. (State 
v. Hunter, 5 Mo. 360; State v. Martin, 5 Mo. 361; State v. 
Herke, 19 Mo. 225; State v. Cox, 32 Mo. 566; State v. 
Whittaker, 33 Mo. 459.) 


II. The court also erred in permitting the witnesses to tes- 
tify in reference to the notes alleged to have been made by 
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the defendant, without having the notes before them at the 
time of testifying. (Neal v. McKinstry, 7 Mo. 128.) 


Welch, Attorney General, for defendant in error. 


I. The indictment is sufficient under sec. 33, of article I, 
“Act concerning slaves,” 2 R. C. 1855, p. 1477. It is not 
necessary under an indictment for “dealing”? with a slave, 
that such a dealing should be alleged or proven, such as 
might be necessary in an indictment against a merchant for 
*‘ dealing without license.” The act of defendant, as proven, 
is a sufficient “ dealing” under this statute. 

II. The evidence was legal and proper. It was not neces- 
sary that the witnesses should have the note testified of by 
ther before them at the time of the testimony, since they 
were not detailing their own knowledge of the contents of 
such note, but were detailing the admissions of the defend- 
ant himself, and such admissions were competent evidence. 


Bates, Judge, delivered the opinion of the court. 


The appellant was indicted in the Moniteau Circuit Court 
for dealing with a slave, by borrowing money from the said 
slave, and executing and delivering to said slave his note for 
the same, without permission in writing from the master, 
owner or owners of said slave. 

The appellant moved the Circuit Court to quash the in- 
dictment, upon the ground that it did not charge any offence 
against the laws of the State, the specific objection being 
that a single act of borrowing money from the slave, and giv- 
ing his note therefor, did not constitute dealing. The court 
overruled the motion, as we think properly. The statute is 
entirely different from the act which prohibits dealing as a 
merchant without license, the cases in reference to which 
have been cited by appellant. A single transaction may well 
be a dealing with a slave within the meaning of the act 
which forbids such dealing. 

The appellant was then tried and convicted. At the trial, 
the respondent proved that two notes had been found in the 
23—VOL. XXXIV. 
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possession of the slave, which purported to have been signed 
by the appellant, and that the appellant admitted to the wit- 
nesses, that he had borrowed the money of the negro, and 
given him his notes for it. This testimony was objected to, 
‘because the notes themselves were not produced, and the ob- 
“jection was overruled. 

The particular tenor and effect of the notes was of no im- 
portance. The substance of the offence was the dealing with 
the slave, by borrowing money from him and giving him a 
note. These were established by proof of the admissions of 
the defendant himself. Possibly if the defendant had not 
admitted that he gave the notes, it would have been neces- 
sary in order to establish that they had been given by the de- 
fendant to produce them if possible; but, as the case stands, 
the.testimony as to their being found in the possession of the 
-slave seems to have been only preliminary to the proof of 
the defendant’s admission in respect to them. The testimony 
was properly admitted; no point is made upon the instruc- 
tions and we perceive no error in them. 

The judgment is affirmed. Judges Bay and Dryden con- 
cur. 


State oF Missouri, Appellant, v. Water W. BalLey, 
Respondent. 


Criminal Practice—Indictment—Perjury.—If an indictment for the crime of 
perjury (R. C. 1855, p. 599, § 1) show that the issue, as to which the de- 
fendant testified, was not, as a matter of law, a material issue in the cause, 

it is defective and is properly quashed. 
Appeal from Sullivan County Court. 
Welsh, (Attorney General,) for appellant. 


Bates, Judge, delivered the opinion of the court. 


Bailey was indicted for perjury ; upon his motion the in- 
dictment was quashed, and the State appealed to this court. 
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The indictment charged, that a suit before a justice of the 
peace “between one F. A. Baughker, for the use and benefit 
of John M. Slack, plaintiff, and one John Wills, defendant, 
in a certain action of debt upon a certain promissory note 
assigned to said Baughker by one James Williams, came on 
to be tried in due form of law, and was then and there tried 
by a jury of the country, duly summoned, empanneled and 
sworn ; and that upon the said trial, one Walter W. Bailey 
appeared as a witness on behalf of the defendant, and was 
duly sworn, and took his oath to speak the truth, the whole 
truth, and nothing but the truth, touching the matters in 
issue in the said trial—the said justice of the peace having 
competent authority to administer said oath; and that at 
and upon the said trial, certain questions became and were 
material in substance as follows, that is to say: Was the 
plaintiff told before he bought the note here sued on from 
Mr. Williams, that it was executed for certain lands, and 
that the title of the lands was in dispute, and that the vendee 
and maker of the note would not pay the note until he got 
a good title to the lands for which the note was executed ? 
And that the said Bailey being so sworn as aforesaid, and 
being then and there lawfully required to depose the truth 
in a proceeding in a court of justice, at and upon the said 
trial at the court aforesaid, then and there falsely, wilfully, 
voluntarily, corruptly, and feloniously did say, depose, and 
swear, among other things, that he was present when Wil- 
liams traded the note aforesaid to the plaintiff Baughker as 
aforesaid, and that he then told Baughker and Williams that 
the title to the lands aforesaid was in dispute, and that the 
maker of the said note (Wills) would not pay the said note 
until he got a good title to the said lands for which it was 
given as aforesaid; which statement that the said Bailey was 
present when the said Williams traded the said note to the 
said Baughker was not true, and the said statement that the 
said Bailey told the said Baughker and Williams that the 
title to the lands for which the said note was executed was 
in dispute, and that the maker of the said note (Wills) 
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would not pay said note until the title to the lands for which 
it was given was made good, is untrue.” 

The ground assigned in the motion to quash the indict- 
ment was that “it does not contain allegations of matters 
showing that the evidence of defendant was to a material 
point, nor does it show what was the issue in the cause in 
which the defendant is alleged to have testified.” 

It is necessary, to constitute the crime of perjury, that the 
false testimony should have reference and application to 
some material issue or inquiry in order to be itself material 
matter. In this case, the point to which the testimony was 
directed was evidently immaterial. As stated in the indict- 
ment, the questions were, whether the plaintiff in the 
matter in controversy had notice (before he acquired the 
note) that its consideration was the purchase of lands, and 
that the title to the lands was in dispute, and that defendant 
therein would not pay the note. These facts, if proved, did 
not constitute a want or failure of consideration, or any 
other defence to the suit on the note. The issue was there- 
fore immaterial, and the matter testified by the defendant 
was not material matter. 

The judgment is affirmed ; the other judges concur. 


——___4+e eer _— 


Titus B. Henstep e¢ al., Plaintiffs in Error, v. SAMUEL 
RankKIN, Executor, &c., Defendant in Error. 


Instructions all wrong. 
Error to Jasper Circuit Court. 


Bates, Judge, delivered the opinion of the court. 


This was a suit instituted by Ann Scruggs, the widow of 
Lewis H. Scruggs, against the administrator of Rankin, upon 
a note executed by Rankin and Lewis H. Scruggs, the then 
husband of the plaintiff Ann, to her pending the suit. She 
married Titus B. Hensted, who was made a party plaintiff. 
The defence set up was that the note was given for money 
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borrowed of said Ann by Rankin, merely for said Lewis H.’ 
Scruggs, with the knowledge of plaintiff that the money, at 
the time it was borrowed, belenged to said Lewis, and was 
immediately paid to said Lewis. At the trial, evidence was 
given strongly tending to establish the truth of the matters 
relied on as a defence. The court then instructed the jury 
for the plaintiffs as follows : 

1. If Lewis H. Scruggs, the husband of the female plain- 
tiff, had given the money for which the note was executed 
to said plaintiff for her sele and special use, they will find 
for the plaintiffs. 

2. If the note in plaintiffs’ petition mentioned was exe- 
cuted to the female plaintiff by Jacob Rankin in his lifetime, 
she has the right to recover on said note unless the de- 
fendant has proved the consideration of said note was the 
money of Lewis H. Scruggs. 

For the defendant, the court instructed as follows : 

1. If Lewis H. Scruggs said to Ann Scruggs, on the morn- 
ing the money was obtained, that it was the money he let 
her have to get teeth put in, and that it was agreed that it 
was to be returned on failure to get the teeth put in, and if 
she did not deny it, this is evidence from which the jury may 
conclude that it was the money so given te her by her hus- 
band, and that the agreement was that she was to return 
the money on failure to get teeth put in. 

2. If the money, which was the consideration of the note, 
was money given to the plaintiff Ann to procure teeth put 
in, and if the gift was made with the understanding that if 
she failed to get the teeth put in the money was to be re- 
turned, the money on failure to get the teeth put in was 
the money of Lewis H. Scruggs ; and in that case, if Lewis 
H. Scruggs received the money, and it was obtained by him 
by decedent Rankin at Scruggs’ instance, the jury ought to 
find a verdict for the defendant. 

Kach of the instructions given for each of the parties was 
erroneous, and therefore, with the concurrence of the other 
judges, the judgment is reversed and the cause remanded. 
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Henry Martwock, Respondent, v. Joun S. Bicsee et al., 
Appellants. 


Partition Sale—Co-parcener—Fraud.—The false and fraudulent representations 
made at a partition sale by one of the parceners or tenants in common 
will not affect his co-tenants, where he was not acting as their agent or 
representative. Such representations constitute no defence to an action 
by the sheriff against the purchaser for the amount of his bid. Sed quere. 
In a proper action, will not the party making such representations be liable 
to the purchaser for the injury done ? 


Appeal from Greene Circuit Court. 
E. B. Ewing, for appellants. 


I. The answer alleges a good defence to the action—a to- 
tal failure of the consideration of the note sued on, by rea- 
son of the fraudulent representation of one of the heirs, one 
of the parties interested in said note. 

Representations are made as to material matters, which 
the answer charges have no existence whatever; and as to 
the quality, quantity and value of other material matters, 
which are likewise false and fraudulent. (Dyer v. Har- 
graw, 10 Vesey, Jr., 509; Grant v. Mant, Cooper, 173; 
Lanice v. Hill, 25 Ala. 558; McFenan v. Taylor, 3 Cranch, 
281; Woods v. Hall et al., 1 Dev. Eq. R. 417, 418; Glas- 
cock v. Minn, 11 Mo. 655; Homes v. Marshall, 18 Mo. 368 ; 
Schwartz v. Dryden, 25 Mo. 572.) 

The rule caveat emptor has no application, of course, in 
a case where fraud is committed by the parties interested in 
the land sold. (Owsly v. Smith, 14 Mo. 155.) 


Dryben, Judge, delivered the opinion of the court. 


This was a suit on a note given by the appellants to the 
respondent, for the purchase money of a tract of land sold 
to the appellants by the respondent, as sheriff of Greene 
county, under a judgment of the Greene Circuit Court, for 
partition among the heirs of Larkin Payne, deceased. 

The appellants alleged in their answer to the petition the 
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consideration for which the note was given; that the sale 
was made by the respondent, as sheriff, in obedience to the 
judgment of the court; and that, at and before the sale, one 
Daniel Payne, one of the co-parceners and interested in the 
lands, “ falsely and fraudulently, and with intent to cheat 
and swindle the defendants, asserted and represented to the 
defendants that he was well acquainted with the land and 
premises which were then to be offered for sale, and that said 
land had on it a large apple-orchard bearing excellent fruit, 
and a good well of never-failing water, and about twenty 
acres of land in cultivation, with good fencing and other im- 
provements, and that there was on said land a good comfort- 
able dwelling-house, and that there were about sixty acres 
of the best timber land in the country.’ The answer then 
proceeds to show that there was not a large orchard on the 
premises bearing excellent fruit, but only a few trees bearing 
inferior fruit; that there was no well of water of any sort 
on the premises ; that there were not twenty acres in culti- 
vation, and that the fencing and other improvements were 
almost wholly worthless ; that the dwelling-house was unfit 
for habitation ; and that the timber on the land was inferior 
compared with that of the country, and that the representa- 
tions so made were made with a knowledge on the part of 
Payne of their falsity ; and that the defendants were induced 
to make the purchase relying upon the truth of the repre- 
sentations so made to them. They also further “ charge 
that said false representations were made by said Payne in 
the presence and hearing of the plaintiff, who wholly failed 
and neglected to deny or contradictsaid statements and rep- 
resentations of said Payne, but by his silence gave his tacit 
consent to said representations, and by such silence induced 
these defendants to give more and greater faith to the false 
and fraudulent representations made by said Payne, and 
thereby aided said Payne more easily to impose upon, cheat 
and defraud the defendants.’ The answer also avers the fail- 
ure and refusal of the plaintiff to convey the land to the ap- 
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pellants, and then, for relief, prays a rescission of the sale 
and the cancellation of the note. The plaintiff moved the 
court to strike out the answer, on the ground it contained no 
defence. The answer was accordingly stricken out, and the 
defendants excepted, and have brought the case here by ap- 
peal. 

There is nothing in the answer to show that Daniel Payne, 
who made the false representations complained of, was in any- 
wise the agent or representative of his co-tenants in or about 
the sale of the land; nor is there any thing in the relation 
of co-parceners subsisting between him and his co-heirs, im- 
plying an authority in him to affect their interest in the 
common property by any contract or representation of his. 
If he was alone concerned in the sale, it would hardly be ques- 
tioned that the appellants, on the facts alleged, would be enti- 
tled to be relieved from the obligation of the contract ; but 
here there are other parties interested in the contract, and 
in its performance by the appellants, who, it is not pretended, 
are at all in fault. Shall they be made to suffer loss by a 
fraud, in the perpetration of which they had no participa- 
tion? I think not. I would not say the appellants are with- 
out remedy as against Daniel Payne, who committed the 
fraud; but that his remedy is not the one, in the circum- 
stances of this case, which he has invoked. 

As a further ground for the relief asked, it is stated in the 
answer that the false representations of Payne were made 
in the presence and hearing of the plaintiff, the sheriff, who 
failed to deny or contradict them. It does not appear from 
any thing in the answer that the sheriff knew any thing about 
the land,or about the truth or falsity of the representations 
of Payne, and if not, he was, of course, under no obligations 
to notice the statements. 


The court committed no error in striking out the answer, 
and its judgment will be affirmed. 
The other judges concur. 
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R. R. Buckner, Defendant in Error, v. C. F. Ries, Plaintiff 
in Error. 
Partnership.—Where there is but one item of account unadjusted between 
partners, it may be settled in an action at law. 
Frauds, Statute of.—An agreement between two parties to be partners in a 
sale of merchandise, need not be in writing. 


Error to Callaway Circuit Court. 
Ranson § Hockaday, for defendant in error. 
J. W. Boulware and E. B. Ewing, for plaintiff in error. 
Bates, Judge, delivered the opinion of the court. 


The parties being at the State tobacco warehouse in St. 
Louis, where Buckner was about to sell a hogshead of to- 
baceo at auction, entered into a partnership in a sale of the 
tobacco, it being agreed between them that Buckner would 
give Ries one-half of the sum said tobacco might bring 
over the sum of twenty-five cents per pound, and Ries 
would give Buckner one-half of the sum said tobacco might 
sell for less than twenty-five cents per pound. The tobacco 
sold for less than twenty-five cents per pound, and this suit 
was brought for one-half of the difference between the sum 
it sold for and the sum it would have amounted to at twen- 
ty-five cents per pound. The plaintiff recovered in the Cir- 
cuit Court. In that court both parties treated the arrange- 
ment as a partnership, and two points were made; Ist, that 
the agreement was void as being within the statute of frauds 
—which was properly overruled, because, being an agreement 
between parties, it was not required to be in writing, the 
possession of one partner being the possession of both;—and, 
2d, that as a suit between partners it could not be brought 
at law, but there must be a bill for the settlement of the 
partnership accounts. This point was also properly over- 
ruled. There being only one item unadjusted between the 
partners, it might be settled in an action at law. (Byrd v. 
Fox, 8 Mo. 574.) 

Judgment affirmed. Judges Bay and Dryden concur. 
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JESSE WELTON, Respondent, v. Paciric RAILROAD CoMPANY, 
Appellant. 


Pleading—Railroad.—In a suit against a railroad corporation for the transport- 
it ing a slave without the consent of his owner, it must be averred in the peti- 
tion that the defendant is a railroad corporation in this State. (Local Acts 
1855, p. 169.) 


Appeal from Osage Circuit Court. 
Welch, Doniphan, and Lawson, for plaintiff in error. 


I. The petition is wholly insufficient to justify such action, 
: inasmuch as the plaintiff did not allege all the facts in his 
i petition necessary to bring defendant within the statute and 
H subject to its penalties. The petition, if good at all, is only 
good as a common law pleading, and the judgment should 
have been for single damages only, if for any at all. (Sess. 
Acts 1855, p. 169; Williams v. Hingham, &c., Turnpike Co., 
4 Pick. 341; Spiers v. Parker, 1 Tenn. 141; Bartlett v. 
Crozier, 17 Johns. 456.) 


II. The court should have arrested the judgment, for the 
reason that the petition does not state facts sufficient to con- 
stitute a cause of action under the statute on which this suit 
is attempted to be founded. It is not alleged in the petition 
that the defendant is a railroad * company,” nor that the 
defendant, if a railroad company at all, is a railroad com- 
pany “in this State; and it will not be presumed that 
facts necessary to a recovery, but not stated or alleged, have 
been proven. Neither did the default admit these facts : 
since such default admits well-pleaded facts; and such facts 
as are of a nature to be necessarily inferred from those 
which are alleged. Such default as well as the verdict can 
only avail where a title is defectively stated, and not where 
there is a failure to show any title at all. In this case there 
is no title to a recovery stated at all, inasmuch as by the very 
statute upon which the action is founded, and on which he 
relies to support his action, it is required that the defendant 
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be a railroad “company,” and a company “ within this 
State.” (Williams v. Hingham, &c., Turnpike Co., 4 Pick. 
341; Spiers v. Parker, 1 Tenn. 141; Bartlett v. Crozier, 17 
Johns. 456 ; Pollard v. Thompson, 5 Humph. 56 ; Hennike 
v. Contoocook Valley R.R., 9 Foster, N. H. 146; Bristol 
v. Rensalaer & Saratoga R.R., 9 Barb. S. C. 158; Garvey 
v. Fowler, 4 Sandf. S. C. 665; Rider v. Smith, 3 Tenn. 766; 
State, to use Squire, v. Bird et als., 22 Mo. 472.) 


Hi. Clay Ewing and J. L. Smith, for defendant in error. 


I. The court did right in refusing to set aside the verdict 
and grant a new trial. The evidence would not warrant the 
granting of a new trial. The finding was not against the 
evidence nor against the laws, as laid down by the court. 
The Supreme Court will not interfere with the discretion of 
the lower courts in refusing to grant new trials, unless gross 
and manifest injustice is done. (1 Mo.13; 3 Mo. 464; 
T Mo. 282; 4 Mo. 295; 5 Mo. 489; 6 Mo. 489, 61, 211 ; 
T Mo. 220, 455; 8 Mo. 642, 9, 268, 12, 380.) 

II. The court did right in refusing to arrest the judgment 
upon the motion of defendant. It is only necessary in suing 
a corporation to do so by its corporate name. (Gould’s 
Plead. 86; Modern Plead. 83; 2 Institutes, 666 ; Sellon’s 
Prac. 77; 1 Black. 474, 475; Grant on Corp. 50, 51.) It 
is submitted that it is sufficient to sue or be sued by the cor- 
porate name alone. The silence of the defendant in its 
pleading is equivalent to an admission. (R.C. 1855, p. 376, 
§1; McIntire v. Preston, Gillman’s Ill. 48; Phoenix Bank 
v. Curtis, 14 Count. 487; Prince & Ganett v. Commercial 
Bank of Columbus, 1 Ala. 241; The Society, &c., v. Pawlet, 
4 Pet.500; 6 N. H. 197; Pres’t U. S. Bank v. Hoskins, 1 
Johns. 132; Bennington Iron Co. v. Rutherford, 3 Hainson’s 
N. J. 105; Bennington Iron Co. v. Rutherford, 8 Hainson’s 
N. J. 158; Harris v. Muskingum Manuf’g Co., 4 Black. Ind. 
267 ; Richardson vy. St. Joseph Iron Co., 5 Black. Ind. 146 ; 
Dutchess Cotton Manuf’g Co. v. Davis, 14 Johns. 239 ; 
Bank of Michigan v. Williams, 5 Wend. 478; 2 Ld. Ray- 
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mond’s Rep. 1532; Union Mutual Ins. Co. v. Osgood, 1 
Duer, N. Y. 707; 2 Cowan, N. Y. 778; Kennedy y. Colton, 
28 Barb. 59.) 

III. If the court should be of opinion that the petition is 
defective, it is contended that it is cured by the verdict. 
That it is not such defect as can be taken advantage of by mo- 
tion in arrest, but must be by demurrer oranswer. (R.C. 1855, 
p. 1256, § 19, 8th subd.; Shaler v. Van Wormer, 33 Mo. 386, 
and authorities cited; Berry v. City of St. Louis, 12 Mo. 298 ; 
Mullery. Pryor, 12 Mo. 307 ; Squire et al. v. St. Bt. Indiana, 
28 Mo. 335; Andrews v. Lynch, 27 Mo. 167; Welch v. Bryan, 
28 Mo. 30; 3 Sel. N. Y.464; Gould v. Gloss, 19 Barb. 185; 
Frazier v. Roberts, 32 Mo. 457; 2 Am. Railw. cases, 161.) 

IV. The court did right in allowing the sheriff to amend 
his return, and in overruling defendant’s motion to quash 
the same. (Blaisdell v. St. Bt. William Pope, 157 Mo. ; 2 
R. C. 1855, p. 1255, § 17.) The return as amended is cor- 
rect. (1 R. C. 1855, p. 376, § 2; 31 Mo. 409.) 

V. The court did right in refusing to set aside the judg- 
ment by default upon the motion and affidavit of the “ Pres- 
ident of the defendant.”’ It would be sufficient to refer the 
court to the affidavit itself as authority to sustain this point. 
(Barry v. Johnson & Johnson, 3 Mo. 263 ; Lecompt & Wife 
v. Wash, 4 Mo. 557; Werner v. Morris, 7 Mo. 6; Green v. 
Godlove, 7 Mo. 25; Kerby & Patton v. Chadwell, 10 Mo. 
$92; Campbell v. Garton, 29 Mo. 343.) 

VI. As to the point in the motion in arrest that the petition 
alleges that ‘defendant by its officers and servants,” is de- 
fective, it is considered of no force, and if it was, it is too 
late to take advantage of it by motion in arrest; it should 
have been done by demurrer or answer. (See authorities 
quoted under the 3d point.) 


DrybeEN, Judge, delivered the opinion of the court. 


There is nothing in the record showing that the Circuit 
Court unsoundly exercised its discretion in permitting the 
sheriff to amend his return to the summons; nor did it err 
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in refusing to set aside the interlocutory judgment: there 
was not the semblance of an excuse shown by the plaintiff in 
error for its failure to appear and answer within the time 
prescribed by law for pleading. 

If these were the only objections to the proceeding of the 
court, we would feel no hesitation in affirming the judg- 
ment. But it is urged by the plaintiff in error that the peti- 
tion in the case is insufficient to support the judgment ; and 
after a careful consideration of the question we have arrived 
at the conclusion, the objection is well taken. The petition 
contains three counts substantially alike, based on alleged 
violations of the provisions of an act of the General Assembly 
entitled, “ An act concerning the transportation of slaves by 
railroad companies,” approved February 27, 1855. (Session 
Acts 1855, p. 169.) 

The act provides ‘ That the several railroad companies in 
this State whose officers shall transport any slave from one 
point or place in this State to any other point or place in the 
same, in any car or other conveyance of said companies, 
without the consent or permission of the person to whom 
such slave does of right belong, or who has authority to 
grant such consent or permission, shall forfeit and pay 
double the value of such slave to his owner, to be recovered 
by action of debt, without prejudice to the right of such 
owner to his action at common law.” 

The act, it will be observed, does not embrace all railroad 
companies, but alone “railroad companies in this State ;” 
and in order to show a liability to the penalty, it is essential 
it should appear on the face of the petition that the party 
sued falls within the class of companies embraced within 
the act. This, the petition in this case fails to show; it 
does not appear from any averment in the petition that the 
plaintiff in error was ever incorporated, much less that it was 
an incorporated company in this State. 

The respondent has cited numerous authorities to prove 
that where the plaintiff sues in a name appropriate to a cor- 
porate body, it is not necessary to aver in the complaint that 
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it is a corporation. The authorities only prove that a party 
using a name appropriate to a corporate body shall be pre- 
sumed to be a corporation, and capable of suing, until denied 
by the adversary. 

And if the principle established by these authorities should 
be held to apply to a defendant corporation, still the point is 
not met. The question is not a question of capacity to sue 
or be sued, or whether the plaintiff in error is a corporation ; 
but it is, whether the plaintiff in error being presumed to be 
a corporation, and having capacity to be sued, is one of a 
class embraced within and exposed to the penalties of the 
law under consideration. The law will not presume it 
belongs to such class, but the fact must appear by averment. 

The petition not showing the plaintiff in error was a rail- 
road company in this State, failed to show any cause of 
action, and for this reason the judgment will be reversed 
and the cause remanded, with leave to the respondent to 
amend. The other judges concur. 


———_ ee-+—_—_ 


Joun R. WELLER, Defendant in Error, v. JosepH C. Ranson 
et al., Plaintiffs in Error. 


Security—Discharge.—To discharge the security, there must be such an ex- 
press or implied agreement between the principal debtor and the creditor, 
to extend the time of payment, as to prevent the creditor suing at once 
upon the original obligation. 

Error to Kansas Common Pleas Court. 
J. B. Hovey and H. B. Bouton, for plaintiffs in error. 
E. B. Ewing, for defendant in error. 


Bates, Judge, delivered the opinion of the court. 


This was a suit upon a promissory note made by the de- 
fendants to the plaintiff, and in which Campbell was a secu- 
rity for Ranson. The only questions presented arise upon 
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the answer of Campbell, who set up as a defence that the 
plaintiff gave to Ranson, the principal, further time of pay- 
ment of said note after it was due. 

It appears from the evidence that after the maturity of the 
note Ranson accepted two bills (which together amounted to 
the sum due on the note) drawn by the plaintiff upon him 
at four months’ time, and “ it was agreed between said plain- 
tiff and defendant Ranson, that if he, Ranson, should take 
up the said acceptances when they became due, that the note 
here sued on should be cancelled ; but that said note was not 
to be delivered up nor any part of its obligation surrendered 
until these acceptances were taken up.” One of the bills 
was discounted in bank, and the money thus raised on it was 
received by the plaintiff, and the cashier of the bank wrote 
on the back of the note the words, ‘* Received on the with- 
in note three hundred and fifty-five dollars, November 7, 
1860 ;” but this receipt was not signed by any person. Ran- 
son failed to pay the bill so described, and the plaintiff, the 
drawer of it, paid it to the bank and erased the words writ- 
ten on the note as above quoted. 

The court gave instructions declaring in effect that these 
facts did not constitute a defence to that action. 

There was no error in this action of the court. There be- 
ing no express agreement to give time, the only question is, 
did the facts shown imply such an agreement? The agree- 
ment itself expressly reserved the whole objection of the 
note, and there is nothing in it which would have prevented 
the plaintiff from suing on the note immediately. The only 
agreement in respect to the note was that if Ranson should 
pay the bills the note should be cancelled. This imposed 
no obligation on the plaintiff to wait until the maturity of 
the bills before proceeding to collect the note, especially as 
the agreement also was, that no part of the obligation of the 
note was surrendered. 
Judgment affirmed. Judges Bay and Dryden concur. 
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Cuarves A. Mine, Apw’r, &c., or Larkin Carson, Defendant 
in Error, v. THomas Suacett, Apm’r, &c.,or Joun E. Sue- 
GeTT, Plaintiff in Error. 


Judgment—Reversal.—Where the judgment of the inferior court is reversed 
by the Supreme Court, the plaintiff in error or the appellant is to be re- 
stored to all that he has lost by the original judgment, and this without any 
reference to the rights of the plaintiff in the original suit. Where the plain- 
tiff, after the reversal of the judgment in his favor, voluntarily dismissed 
his suit, and the defendant sued for restoration of what he had lost by the 
judgment, an answer setting up the original claim of the plaintiff was _prop- 
erly stricken out. 


Practice—Error—Plea in bar.—If the defendant after the judgment against 
him compromise with the plaintiff, that matter must be pleaded to the writ 
of error in bar of the prosecution ; and if the original plaintiff fail thus to 
plead, he cannot plead such matter in bar of a suit brought by the defend- 
ant, for restoration of what he lost by the original judgment. 


Error to Callaway Circuit Court. 
C. H. Hardin, H. C. Ewing 


g, and J. L. Smith, for plain- 
tiff in error. 

I. The court erred in refusing defendant’s instructions. 
There was certainly evidence tending to show that the prop- 
erty was delivered and the money paid as a compromise, and 
if so, the instruction should have been given. 

II. The court permitted the plaintiff to introduce improper 
evidence. 

Plaintiff read in evidence the acts, such as settlements, 
&c., of Larkin Carson’s administrator, to show the value of 
the yearly hire of “ Jim.” 

This was not competent evidence to show that fact. (1 
Greenl. Ey., § 522 to 528.) 

These records might have been read to prove that a cer- 
tain judgment (for settlements are judgments) had been 
rendéred, but not to prove the value of hire. (1 Greenl. Ev., 
§ 538.) 

IIf. The court erred in striking out the several answers of 
the defendant. 
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H. C. Hayden, for defendant in error. 


I. Upon a reversal of the judgment of the Circuit Court 
in this case of Suggett v. Carson, the defendant of right was 
entitled to be restored to all things lost by reason of the 
judgment, to-wit: the slave, the damages assessed, and the 
hire of the negro during the time the defendant held him 
under the judgment. (Bacon’s Abridg., Title Error, p. 389, 
390; Tidd’s Prac. 1836 ; 2 Bibb, 518; A. K. Marshall, 217; 
2 Bow. Law Dict., Title Rest., 47; 1 Archb. Prac., 260, 
291; 6 Peters, 8; 8 Cowan, 297; Cro: James, 246; Ralls’ 
Abr. 778; Yelv. 179; Brownl. 107, 108; 1 M. & S. 25; 
10 Mass. 433; 5id. 264; Shields v. Powers, 29 Mo. 317 ; 26 
Mo. 514; 26 Mo. 152; 29 Mo. 472.) After dismissal of suit 
defendant was entitled to return of property. 

Il. The Circuit Court committed no error in striking out 
that portion of each answer setting up Suggett’s original 
cause of action as a defence to this proceeding. (Watkins v. 
State, 7 Mo. 334; 24 Mo. 265.) 


Bates, Judge, delivered the opinion of the court. 


Suggett sued Carson’s estate in the Callaway Circuit Court 
for a negro, and recovered judgment for the negro and dam- 
ages. The negro was delivered and the damages paid to 
Suggett. Afterwards the case was taken to the Supreme 
Court, which court reversed the judgment of the Circuit 
Court and remanded the cause to that court, where Suggett 
voluntarily dismissed the case. 

This suit was then brought against the administrator of 
Suggett, who had died, for the return of the negro and the 
damages paid him, and also for the hire of the negro while 
he had him. 

The defendant answered, and, among other things set up as 
defences, alleged the original title of Suggett to the negro, 
(but did not set up any title acquired since the judgment of 
the Supreme Court.) This defence was, on motion, stricken 
out of the answer. This was proper. After the decision of 
24— VOL. XXXIV. 
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the case by the Supreme Court, Carson’s estate was entitled 
to be restored to all that it had lost by means of the original 
judgment of the Circuit Court. This of course included 
the return of the negro and the money, delivered in perform- 
ance of the original judgment; and this should have been 
done without any reference to or effect upon Suggett’s right 
to the negro, and which he might have established and en- 
forced in that or another action. Having dismissed that ac- 
tion voluntarily, he cannot now require Carson’s administra- 
tor to establish his title to the property, nor can he resist the 
claim of Carson’s estate by showing title in himself acquired 
before the judgment of the Circuit Court in the former case. 

The answer upon which the case was tried, also alleged 
that the administrator of Carson voluntarily and as a matter 
of compromise of said suit, and as a complete settlement be- 
tween them of all matters in controversy in relation to said 
slave Jim and in relation to said suit, surrendered and de- 
livered to said Suggett the possession of said slave Jim, and 
paid to said Suggett the said sum of two hundred and one 
dollars. 

At the trial, some evidence was given tending to prove this 
allegation (although it is dificult to comprehend what com- 
promise there could be in the payment and performance of 
the whole judgment.) And the defendant asked the follow- 
ing instruction, which was refused: “ That if the adminis- 
trator of the estate of Carson delivered the slave Jim to Sug- 
gett and paid him the sum of $201 as damages for the deten- 
tion, and the said administrator and the said Suggett agreed 
that such delivery and payment would be, and was a final 
settlement and adjustment of the claim of said Suggett to 
said slave and damages, the finding of the court should be 
for the defendant.” 

There was no error in the refusal of this instruction. If 
there was any such settlement and adjustment of the claim 
of Suggett, it would have amounted to a release or waiver 
of error which could have been pleaded in the Supreme 
Court in bar of the prosecution of the writ of error; but 
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Suggett having failed so to plead it, is barred by the judg. 
ment of the Supreme Court from asserting it in this case ; 
but a judgment in this case does not bar Suggett from prose- 
cuting his original claim to the slave. No other instructions 
were asked on either side. Among other matters given in 
evidence by the plaintiff to show the value of the hire of the 
slave Jim, were certain reports made by the administrator of 
Carson to the County Court, of the hiring of the slave of 
Carson’s estate, for periods of time before Jim had been de- 
livered to Suggett. This testimony was incompetent for the 
purpose. There was, however, other testimony of the value 
of the hire of the slave sufficient to justify the amount 
found by the court, and we cannot therefore perceive that 
the error of admitting that testimony was injurious to the 
defendant. 

The effect of the judgment in this case is only to restore 
the parties to their status before the rendition of the judg- 
ment in favor of Suggett against Carson’s administrator ; 
and the judgment in this case is no bar to proceedings by 
Suggett’s administrator to establish his original right to the 
slave.. No question was made as to the remedy adopted in 
this case, and no inquiry whether the plaintiff might not 
have had full relief by motion in the original cause. 

Judgment affirmed. Judges Bay and Dryden concur. 


——+10 60, 


Louisa JANE LewEY AND ADAM LEWEY, BY THEIR CURATORS 
JosEPH C. ELDRIDGE AND JOHN Humpurey, Defendants in 
Error, v. Marian L. Lewey, Plaintiff in Error. 


Equity—Life Estate—Remainderman.—Where the owner of the life estate in 
personal property so deals with it as to endanger the estate of those in re- 
mainder, a court of equity will require the owner of such life estate to give 
security against loss to those in remainder. 

Equity—Substitution.—Where the owner of the life estate in a slave sold him 
for his full value, and took the note of the:purchaser, a court of equity, 

upon application of those in remainder, will consider the note, or the pro- 

ceeds thereof, as a substitution for such slave, and will cause the same to 
be secured for the benefit of the remaindermen. 
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Error to Dallas Circuit Court. 
E. B. Ewing, for plaintiff in error. 


I. When there is a future right of enjoyment of personal 
property, courts of equity will interpose and impart relief 
upon a bill where there is danger of loss or deterioration, or 
injury to it in the hands of the party who is entitled to the 
present possession. The modern practice in such eases is 
only to require an inventory of the articles, specifying that 
they belong to the first taker for the particular period only, 
and afterwards to the person in remainder. And security is 
not required unless there is danger that the articles may be 
wasted or otherwise lost to the remaindermen. (Cowen- 
houer v. Shorter, 2 Paige, Ch. 122-3; 1 Sto. Eq., § 604.) 
But although relief of this protective nature might have been 
given on a proper state of facts to the defendants in error, 
while the property remained in the possession of the owner 
of the life estate, can they now, after the life interest in the 
slave has been sold, ask the interposition of a court of equity 
by injunction as to the note in question? Had there been a 
sale of the absolute property in the slave, in fraud of the 
rights of defendants in error, with the intent to wholly de- 
prive them of such property or any share in it, then this 
might have given them a cause of action at law. 

II. There can be no forfeiture of the property under the 
statute. (2 R. C., § 34, p. 1477.) This could only result 
from Mrs. Lewey’s migrating beyond the limits of the State 
with an intention there to reside, and taking the slave with 
her. This being a penal statute, should be strictly construed. 


Bates, Judge, delivered the opinion of the court. 


Adam Lewey, by his last will, gave and bequeathed all his 
estate, both real and personal, remaining after the payment 
of his debts, to his wife Marian Lewey (the defendant here- 
in), to have and hold during her natural life or widowhood, 
and at her death or marriage to be disposed of as follows: 
that is to say (among other bequests), he bequeathed to his 
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son Henderson Lewey a negro boy named Lewis, a slave for 
life. The negro slave Lewis was, under the provisions of the 
will, delivered to the defendant, Mrs. Lewey. 

Henderson Lewey died leaving two infant children, the 
plaintiffs, who by their curators brought this suit. It was 
charged in the petition that Mrs. Lewey had sold the slave 
Lewis, who had by the purchaser been removed out of the 
State and beyond the jurisdiction of the court ; and that she 
had received in money the proceeds of the sale, and lent the 
money to one Paine and held Paine’s note for the same, and 
that she had very little other property. 

The answer of Mrs. Lewey admitted most of the matters 
alleged in the petition, but denied that she had sold any 
greater interest in the slave than her life estate. At the 
trial, it appeared that she sold the negro for his full value ; 
that the purchaser was a negro-trader, who was reported to 
have taken him to Arkansas; that she told him before the 
sale that she had only a life estate, and he replied that when 
he wanted a better title he would buy from the heirs. 

The court gave judgment, appointing a receiver who 
should collect the money due by the note, pay the costs of 
this suit out of it, and lend the remainder at interest, paya- 
ble semi-annually, and should collect the interest and pay it 
to the defendant so long as she should live, and at her death 
to pay the principal to the plaintiffs. 

Under the circumstances of the sale of the slave, it should 
be regarded as a sale not merely of the life estate of the de- 
fendant, but as an absolute sale of the negro, and the pro- 
ceeds of the sale should be considered as substituted for the 
slave. 

Had the slave remained in the hands of the defendant, 
the plaintiffs would have been entitled, upon showing danger 
of waste by the defendant, to security from the defendant 
for the due delivery of the slave at her death, or to the ap- 
pointment of a receiver to hold the property and pay to the 
defendant the profits thereof during her life, and upon her 
death to deliver the property in specie to the plaintiffs. 
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The money now being the substitute for the slave, may be 
treated in the same manner if there is danger of waste ; and 
the reckless disregard of plaintiffs’ interests evinced by the 
defendant in the sale of the negro, shows that there is dan- 
ger of waste, if she have unrestrained control of the money. 
(1 Sto. Eq., § 604 & notes.) 

If the slave were still in her possession, it might be best 
for her interest to leave him in her possession, requiring of her 
security for his due delivery ; but as he is now money, no ad- 
vantage it is thought would accrue to her by preferring that 
course, for the possession of the money itself would not prob- 
ably yield her any greater profit than the interest which she 
will receive under the judgment of the court, unless the 
money were used in some way involving extraordinary haz- 
ard of its loss. 

At most, no such error is shown to have been committed 
in respect to this part of the case as would authorize us to 
interfere with the judgment of the Circuit Court, which, 
with the concurrence of the other judges, is affirmed. 


———_+e @e,_——_ 


CLoney CrawrorD & Co., Plaintiffs in Error, v. ALLEN P. 
Ricuarpson, Defendant in Error. 


Payments—Application.— Pay ments made by a debtor are to be applied to debts 
due at the time of payment, rather than to those not due, unless he other- 
wise direct. 


Error to Cole Circuit Court. 
H. C. Ewing and J. L. Smith, for plaintiffs in error. 
£. B. Ewing, for defendant in error. 


Bates, Judge, delivered the opinion of the court. 


The plaintiffs, who were partners in business, sued the de- 
fendant upon a promissory note. The defendant admitted 
the execution of the note, and pleaded as a set-off that the 
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plaintiffs were indebted to him for money had and received 
by them from William M. Belt, to and for the use of the de- 
fendant. 

The plaintiffs replied denying such indebtedness. There 
was verdict and judgment for the defendant, and the plain- 
tiffs bring the case to this court. From the evidence it ap- 
peared that Belt was indebted to the defendant and one of 
the plaintiffs (Price) jointly in several promissory notes, one 
of which was also due; and that being at Washington City, 
he telegraphed to Price and Richardson at Jefferson City, 
Missouri, to draw on him for a specified sum of money (which 
was about the sum of the two notes then due, one to Rich- 
ardson and the other to Price and Richardson), and that 
Price and Richardson did draw on him for the sum named, 
which was paid, and the same was received by the plaintiffs, 
who paid Richardson one-half thereof, though Richardson 
claimed more, upon the ground that the money should be ap- 
plied to the payment of the two notes then due (one to him- 
self alone, and one to himself and Price jointly). It does not 
appear that Belt gave any direction as to how the money 
should be divided before its receipt by the plaintiffs; but im- 
mediately thereafter he did direct that it should be applied 
first to the payment of the matured note, to Price and Rich- 
ardson jointly, and the remainder should be paid to Rich- 
ardson. 

The court instructed the jury, substantially, that the de- 
fendant was entitled to his set-off, if it was Belt’s intention 
that the money should be applied to the payment of the two 
matured notes, and that such intention might be ascertained 
from the circumstances attending the transaction, in the ab- 
sence of a positive direction previous to the receipt of the 
money. We see no objection to these instructions. As the 
plaintiffs had received the money, and, instead of paying it 
to Price and Richardson in one sum, had undertaken to di- 
vide it, and to apportion to each one his share of it, they 
were bound to apportion it correctly in accordance with 
Belt’s intentions and as matter of fact. Belt’s intention that 
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the money should be applied to the payment of the notes 
then due (rather than to the part payment of those due, and 
part payment of others not due), for which purpose there 
was just about enough, appears so probable, that at least the 
plaintiffs should have made no other apportionment of the 
money without his express direction. 

The objection to Belt’s deposition was properly overruled. 
Much of the matter in it was pertinent to the issues. It was 
not requisite that the defendant’s whole case should be 
proved by that single deposition. 

The articles of co-partnership of the plaintiffs were prop- 
erly excluded. The defendant was not affected by the pri- 
vate contract of the plaintiffs among themselves. 

Judgment affirmed. Judge Bay concurs. 

Judge Dryden did not sit in the cause. 


——_+20e+—_ 


Hans Lawtuer, Defendant in Error, v. Ransom AGEE, Plain- 
tiff in Error. 
Practice—Error—Irregularity.—If a judgment by default in a suit not founded 
upon a bond, bill, or note, for the direct payment of money, be made fina) 
at the same term at which the default is entered, it will be irregular ; but 
the defend&nt seeking to take advantage of the irregularity, must make his 
application by motion in the inferior court to set aside the judgment, and 
not by writ of error or appeal to the Supreme Court. (“ee Watson v. 

Welsh et al., 10 Mo. 454, et supra Branstetter v. Rives et al., 318.) 


Appeal from Callaway Circuit Court. 
H. C. Hayden, for plaintiff in error. 


I. The Circuit Court erred in rendering a final judgment 
against the plaintiff in error at the October term, 1863, 
of the Callaway Circuit Court. That judgment ouglit to 
have been an interlocutory judgment with a writ of in- 
quiry to the next succeeding term thereafter. The judg- 
ment could not be rendered final at the October term of the 
court. The record does not show that any interlocutory 
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judgment was ever entered against the defendant, cither at 
the term the final judgment was rendered, or at any preeed- 
ing term of the court. (R. C. 1855, p. 1280, § 9-11; Hop- 
kins v. McGee, 83 Mo. 812.) 

II. The errors complained of being patent in the judg- 
ment and record, no motion to set the same aside in the 
court below was necessary. (Carr & Co. v. Edwards, 1 Mo. 
137; Weston v. Miles, 9 Mo. 167; Beckwith, Adm’r of Smith, 
v. Boyce, 12 Mo. 440; Maupin v. Triplett, 5 Mo. 422 ; Hemp- 
stead v. Stone, 2 Mo. 541; Morris v. Pate, 31 Me. 315; Har- 
bor v. Pacific R.R. Co., 32 Mo. 423; R. C. 1855, p. 1301, § 35 ; 
Hayton v. Hope, 3 Mo. 54.) 


Bay, Judge, delivered the opinion of the court. 


In Doan v. Holly, 26 Mo. 186, it was decided by this court 
that a proceeding to foreclose a mortgage given to secure 
the payment of a promissory note for the direct payment of 
money, is not one of those actions in which the law contem- 
plates that a judgment by default may be proceeded with to 
final judgment at the return term. 

In Hopkins v. McGee, 33 Mo. 312, we held that in actions 
not founded on bonds, bills, or notes, for the direct payment 
of money or property, an interlocutory judgment could not 
be taken and made final at the same term, but that the 
taking of the one must precede that of the other at least one 
term. 

In the case at bar, an interlocutory judgment was taken at 
the October term, 1863, and made final at the same term. 
This was an irregularity which entitles the defendant to 
have the judgment set aside, by motion in the court below. 
It is not a void judgment, but an irregular judgment, 
and the remedy of the defendant was to move to set it 
aside; and if the court had overruled the motion, it would 
have been error, for which this court would have reversed 
the judgment. But the defendant having omitted to take 
any steps in the court below to have the judgment set aside, 
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he cannot avail himself of the irregularity by an appeal to 
this court. (See Watson v. Walsh & Patterson, 10 Mo. 454, 
and Branstetter v. Rives, decided at the present term of 
this court. 


The other judges concurring, the judgment will be 
affirmed. 


[END OF JANUARY TERM. ] 
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State, ev rel. ALBERT JACKSON, Petitioner, v. WILLIAM S. 
MoseE.ey, AupiTor oF Pusiic Accounts, Respondent. 


Mandamus—Right to Office. —The right to an office cannot be determined upon 
an application for a mandamus to the Auditor of Public Accounts, directing 
him to issue to the relator a warrant for the salary, while another person 
holds the commission. 


Petition for Mandamus. 


The 15th Judicial District for the State of Missouri was 
created by an act of the General Assembly, approved March 
8, 1855, and entitled “ An act to establish the 15th Judicial 
Circuit, and for other purposes.” (Sess. Acts, p. 24.) 

On the 8d Monday of March, 1855, the petitioner was 
duly elected judge for said circuit, and commissioned as 
such. On the first Monday of August, 1857, the petitioner 
was again elected judge of said circuit, and commissioned. 
On the first day of April, 1864, the petitioner presented his 
account to the Auditor for allowance, being in amount $375, 
‘“‘for salary as judge of the 15th Judicial Circuit, for the 
quarter ending March the 31st inclusive.” 
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On this account, as presented, the Auditor has endorsed 
the following as his official explanation for not allowing the 
account for payment : 

‘The Auditor cannot audit and allow the above account 
to Judge Jackson, for the reason that Judge J. W. Emer- 
son was elected judge of the 15th Judicial Circuit on the 
3d of November, 1863, and duly commissioned on the 5th day 
of January, 1864, and is under said election now judge of 
said court. April 1,1864. Wm. 8. Moseley, Auditor.” 

On the above facts, as stated, all of which are admitted, 
the application for mandamus was made to the Supreme Court 
to compel the Auditor to reverse his action in the premises. 


N. Holmes, for petitioner. 


I. The constitutional and statute laws applicable to the 
case seem to be the following : 

Sec. 3 of the “ Act to establish the 15th Judicial Circuit,” 
approved March 3, 1855, as follows: “§ 3. There shall be an 
election held at the several places of voting within the afore- 
said several counties, on the third Monday of March, A. D. 
1855, for the purpose of electing a judge for said 15th cir- 
cuit, which election shall be governed in all respects by the 
law regulating the election of circuit judges, who shall hold 
his office until the regular election for circuit judges.” 
(Local Acts 1855, p. 24.) 

At that date the constitutional provisions stood thus : 


“ Art. VII. Amendment ratified in 1850-1. §1. * * * 
And hereafter each judge of the Circuit Courts shall be 
elected by the qualified electors of their respective circuits, 
and shall be elected for the term of six years, but may con- 
tinue in office until his successor shall be elected and quali- 
fied. * * * And the General Assembly shall provide by 
law for the election of said judges in their respective circuits. 
* * * The first general election for circuit judges shall be 
held on the first Monday in August, A. D. 1851, and on the 
first Monday in August every six years thereafter. * * * 
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The offices of the several circuit judges shall be vacated on 
the first Monday in August, A. D. 1851.” 

And by the revised act concerning courts (R. C. 1855, 
p. 532): § 4. On the first Monday in August, in the year 
1857, and every six years thereafter, there shall be an elec- 
tion held in each judicial circuit in this State, at the places 
and in the manner provided by law for holding elections, 
for the election of a circuit judge for each circuit, respect- 
ively, by the qualified voters therein.” 

So the law appears to have stood down to the passage of 
the ordinance of the State Convention concerning the elec- 
tion of judges, which provided, in effect, “§ 1. So much of 
the sixth and seventh articles of the Amendments to the Con- 
stitution, ratified in 1850-1, as provides for the election of 
Supreme and Circuit judges on the first Monday in August, 
1851, and every six years thereafter, shall be and is abol- 
ished ;” and “ § 2. That the first general election for Supreme 
and Circuit judges shall be held on Tuesday next after the 
first Monday in November, 1863, and every six years there- 
after.” (Ord. June 26, 1863, Acts 1863-4, p. 702.) 

This ordinance did not vacate the offices of the judges, but 
only changed the day of election. 

II. I make these points : 


1. By Art.—, § 7, of the Constitution, the Legislature has 
power to establish new and additional circuits, and the 
second cited clause from Art. VII. of Amendments of 1850-1, 
gives power to provide for the election of circuit judges 
therein. 

2. By the first cited clause of sec. 1 of Art. VII. of 
Amendments to Constitution of 1850-1, the term and tenure 
of the judicial office is absolutely fixed at six years; and 
there is no other clause in the Constitution which ascertains 
or defines it otherwise, nor indeed in any statute. I pass 
over the clause of the same section which provides that “ if 
any vacancy shall happen in the office of any circuit judge, 
by death, resignation, removal out of his circuit, or by any 
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other disqualification,” the Governor shall issue a writ of 


election to fill such vacancy, or, if it happen within six 
months before the general election, shall appoint a judge 
“for the residue of the term only,’ not deeming that this 
can be considered, by any construction, such case of a 
vacancy. 

8. The other clauses cited from Art. VII. of the Amend- 
ments of 1850-1, and sec. 4 of the Act concerning Courts 
CR. C. 1855, p. 532), merely ascertain and fix the day and 
year on which the general election for judges shall be held, 
but provide nothing concerning the term or tenure of the 
office, nor as to the time when the term shall begin or end; 
though it is true that as to all those circuits which were in 
existence at the date of the amendments, the offices of the 
judges therein were vacated on the same day of the election, 
and consequently the beginning and expiration of the terms 
of the judges there elected in fact correspond to the days of 
the general election as well as those of their successors in 
office. 


4. The act of March 3, 1855, sec. 3, so far as it made pro- 
vision for the election of a judge in the fifteenth circuit was 
constitutional and valid ; but so far as the last clause thereof, 
in these words, “‘ who shall hold his office until the regular 
election for circuit judges,” can be interpreted to refer to 
the next general election “ for circuit judges, to be held on 
the first day of August, 1857,” for the purpose of limiting 
the term or tenure of office of the judge so elected to that 
date, it is inconsistent with the Constitution, inoperative and 
void. (Bailey v. Gentry, 1 Mo. 164; Smith, Com. in Stat. 
& Const. Law, 601.) Where there is contradiction, partial 
or other, in two enactments on laws, resort must be had to 
construction, and construction consists in causing a text of 
inferior authority to agree and harmonize with the demand of 
a principle of superior authority, though against the imme- 
diate and direct meaning of the words constituting the infe- 
rior text. (Id. 602.) “Ifa law be passed, parts of which are 
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contrary to the fundamental law of the State, itis called con- 
struing the law, when the proper judges declare those parts 
invalid.” 

5. The day of the first election only in the fifteenth circuit 
is specially provided for in the act, leaving subsequent elec- 
tions to be governed by other laws: but this last clause of sec. 
8 may properly be interpreted as having the effect to provide 
that such subsequent elections shall take place on the same 
days as the “ general election” for circuit judges, (as indeed 
would have been the case without that clause,) though the 
consequence be that the second election would be held some 
years before the expiration of the preceding term. Members of 
Congress in this State have been elected more than a year 
before their actual qualification as members, and seven 
months before the legal commencement of their term. 

6. If these positions be sound, as I submit they are, then 
it follows that Judge Jackson’s first term ended in 1861, and 
that his second and present term will end in 1867 ; and al- 
though the election of Mr. Emerson in November, 1863, 
may be valid, his term cannot begin until the year 1867. 

7. It may be contended that this first election in the fif- 
teenth circuit was an election to fill a vacancy, and for the 
residue of a term only, there being, as it may be said, a cir- 
cuit in existence, with as yet no judge in it. But this view, 
it is submitted, cannot prevail, for this election did not take 
place by virtue of a writ of election issued by the Governor 
to fill a vacancy, under the clause of sec. 1 of Art. VII. of 
Amendm. to Const., which provides for the case of a vacancy ; 
nor did such vacancy, if vacancy in any it can be called, 
exist “‘ by death, resignation, removal out of his circuit, or 
by any other qualification” of the judge thereof; to which 
cases of vacancy, only, the power of the Governor to issue a 
writ of election “ for the residue of the term only” is limited 
and confined. On the contrary, this election took place by 
virtue of the special act of March 3, 1855, passed by the 
Legislature under and by virtue of the power given them by 
the sections of the articles of the Constitution above cited 
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authorizing the creation of new circuits, and directing that 
provision should be made by law for the election of judges 
therein ; but no power is given by these same sections, nor 
any other, to provide for a term or tenure of office different 
from that fixed by the seventh article of the Constitution 
aforesaid. 

8. The election of J. W. Emerson on the third day of No- 
vember, 1863, was without authority of law and a void elec- 
tion, for the reason that the Legislature had made no pro- 
vision by law, in pursuance of the Constitution, or of the 
ordinance of 1863, for the election of judges to take place 
on the said third day of November, 1863. 

The ordinance itself did not make any provision for an 
election, nor did it say the election was to be held ac- 
cording to the provisions already made and then existing 
by law for the holding of elections in the respective circuits. 

The ordinance did not abrogate that clause of sec. 1 of 
Art. VII. of Amendments to Const. of 1860-1, which ordains 
that “the General Assembly shall provide by law for the 
election of said judges in their respective circuits,” and 
which still continued in force ; but there was no meeting of 
the Legislature after the passage of the ordinance, and before 
the said third day of November, 1865 ; and no provision was 
made by law for an election to be held on that day, in pur- 
suance of the above cited clause of the Constitution. 

The ordinance, as supreme and paramount law, absolutely 
abolished and abrogated both these clauses of the articles six 
and seven of the Constitution, which fixed the day of the 
election to be held on the first day of August, 1851, and 
every six years thereafter, and the statutes providing for an 
election to be held on those days: and as no new provision 
was made by law for holding an election on the third day of 
November, 1863, there was none in force on that day, and 
the elections held were without authority of law, irregular, 
and void. 

For instance, sec. 4 of the Act concerning Courts (R. C. 
1855, p. 532), made provision for an election to be held on 
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the first Monday in August, 1857, and on the same day 
every six years thereafter. By the ordinance of 1863, that 
provision of law was abrogated by the paramount operation 
of the ordinance, leaving no other provision whatever in 
force, and itself making nv other provision for an election to be 
held on the third day of November, 1863. It merely ordained 
that the day of the general election for judges should be 
thereafterwards the Tuesday after the first Monday in No- 
vember, 1863, and on the same day every six years there- 
after. But it was left to the Legislature to provide by 
statute law for the necessary machinery and details of law 
for holding the election and carrying the ordinance inte 
effect, and this was never done. 

In the case of State v. Ewing, 17 Mo. 515, the tenure of 
office and mode of appointment of the Secretary of State 
were changed, by an amendment to the Constitution itself, 
without abolishing the office, and the amendment itself pro- 
vided that the election should be held in sueh manner as 
should be provided by law, and actual provision by statute law 
was made for the election accordingly, and the newly elected 
Secretary was held to be entitled to. the office. The case is 
authority to the point, that when the Constitution or funda- 
mental law of the State creates an office to be filled by elec- 
tion on acertain day fixed, and contemplates that provision 
shall be made by law for holding the election, such provision 
must be made; otherwise no valid election can be had. 
And where, as in this ordinance, nothing is said about mak- 
ing provision for the election, that subject is left to the Con- 
stitution as it stood before the ordinance. 


Glover 5; Shepley, for respondent. 

The right of the relator to the office of judge of the 15th 
Judicial Circuit, and to pay therefor, is supposed to rest 
upon the following propositions : 

1. That his election as judge, under the act of March 3, 
1855, was for a full term of six years thereafter. 
25—VOL. XXXIV. 
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2. That the election in August, 1857, was another full 
term of six years, commencing in August, 1861, four years 
after the election, and ending, of course, in 1867; the ne- 
cessary consequence being that when Mr. Emerson was 
elected judge in November, 1863, his term of office did not 
begin to run till in 1867. If any one really believes cither 
of these propositions, it appears to us to be a singular in- 
stance of mental delusion. The Constitution declares (1R.C. 
1855, p. 95): “ The first general election for circuit judges 
shall be on the first Monday in August, 1851, and on the 
first Monday in August every six years thereafter.” The 
purpose was to elect all judges anew at these general elec- 
tions, and this is made more palpable by the following: ‘“ The 
offices of the several circuit judges shall be vacated on the 
first Monday in August, 1851.” No matter what any statute 
may say, the Constitution governs, and all the judges vacate 
their offices at the end of six years ; and the only qualifica- 
tion on this is, that a judge whose seat on the bench is so 
vacated “ may continue in office until his successor shall be 
elected and qualified.””. Mr. Jackson’s election then in 1855, 
was for the term ending in August, 1857, and his election 
in August, 1857, was for a term of six years, commencing 
from that election. This is the simple operation of the 
constitutional provisions. The statute of 1855, Session Acts 
p. 24, is not in conflict with, but expressly conforms to, the 
Constitution. The third section of it declares the judge 
“shall hold his office until the regular election for circuit 
judges.” That is, that by virtue of the law Mr. Jackson 
was to serve, on his election under it, until August, 1857. 
Nothing can. be plainer. In 1857, when he was elected 
again, it was for six years more, and his term ended in Au- 
gust, 1863. By the ordinance of the Convention the elec- 
tion was postponed from August to November, 1863 ; and if 
there is any lawful government in Missouri, that election in 
November, 1863, was a lawful election. Mr. Emerson 
was then elected for six years, and his title to the office is 
perfect. 
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Bates, Judge, delivered the opinion of the court. 


Albert Jackson was formerly the judge of the 15th Judi- 
ial Circuit. Another person has been commissioned as 
judge of that circuit, who was elected at the general election 
of judges in November, 1863. Judge Jackson claims that he 
is still lawfully the judge; and having presented to the Aud- 
itor of Public Accounts an account against the State for 
one quarter’s salary, and the Auditor having refused to 
audit and allow the same, he applies to this court for man- 
damus to the Auditor, commanding him to audit and allow 
the account. 

The application for a mandamus is refused. It is suffi- 
cient for the Auditor that another person has been commis- 
sioned as judge of the same circuit. The Auditor has no 
power to inquire whether the commission was properly 
issued to such other person. That is a matter wholly with- 
‘out the scope of his duties. The law has provided another 
means for determining the right to an office. 

Judges Bay and Dryden concur. 


SAMUEL Copp, Jr., Respondent, v. St. Louis County, Ap- 
pellant. 


Contract—County Court—Agent.—The County Court can only bind the county 
by doing things which the law authorizes to be done; but if the law au- 
thorizes the court to have work done, the obligation to pay for the work 
when done follows necessarily. 

Contract—Evidence.—But where the contract was implied from the circum- 
stances of the case, and the party doing the work was in the employment 
of a third party by whom he was directed to do the work, it was error to 
exclude from the jury the evidence that he was directed by such third 
party to do such work without charge. 


Appeal from St. Louis Circuit Court. 


This suit was brought te recover of appellant pay for ser- 
vices alleged to have been rendered by respondent, in the 
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matter of transferring stock of appellant in the Pacific Rail- 
road Company to holders of tax certificates. 

The appellant, in the answer, denied any agreement to 
compensate respondent, or any legal liability to compensate 
him for the services alleged to have been rendered. At the 
trial, the respondent gave in evidence an order of the County 
Court of St. Louis county, appointing him an officer of the 
court to transfer the stock in conformity with the by-laws 
of said Pacific Railroad Company. 

Respondent also gave in evidence testimony tending to 
show the value of his services, and rested his case. 

The appellant, to maintain the issue on its part, proved that 
three or four months after respondent’s appointment, he pre- 
sented to the County Court an account for one quarter’s ser- 
vices; that the said County Court refused to allow or pay 
the same. Appellant then offered to prove that, at the time 
respondent presented said account for allowance, he was 
informed and notified by said court that defendant would 
not pay anything for the services for which he claimed com- 
pensation; that, rather than have the county put to any ex- 
pense in making such transfers of stock, the presiding jus- 
tice of the County Court would himself go to the office of 
the railroad company, and make the transfers as occasion 
might require. 

To the giving of testimony respondent’s counsel objected. 
The court sustained said objection and appellant’s counsel 
excepted. 

Appellant’s counsel then offered in evidence a duly certi- 
fied copy of a resolution adopted by the board of directors 
of the said railroad company, at a regular monthly meeting 
of said board, on the 18th day of March, 1856, at which 
meeting respondent was present, and as secretary recorded 
the proceedings. The resolution is as follows: 

“ Resolved, That the secretary of this company shall make 
all transfers of stock of the county in this company without 
charge.” 

To the giving of which resolution in evidence repondent’s 
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counsel objected, on the ground that it was not competent ; 
the court sustained the objection and appellant’s counsel ex- 
cepted. Appellant then proved that the salary of respondent, 
as secretary of the Pacific Railroad during the time when 
the alleged services were rendered, was $3,600 per annum. 
Appellant then offered in evidence the following by-law of 
the Pacific Railroad Company, which respondent’s attorney 
admitted to be a by-law of said company, and that the sec- 
retary of the company was one of the officers to which it 
relates, viz: 

“The salary of all the above officers shall be fixed by vote 
of the board of directors, and no extra allowance for any 
service performed by such officers shall be made without the 
concurrence of the board.” 

To the admissibility of which in evidence plaintiff’s attor- 
ney objected. The court sustained the objection, and de- 
fendant excepted. 


S. Hf. Gardner, for appellant. 


I. The court below erred in excluding oral evidence of- 
fered by defendant, for the purpose of showing that the 
County Court made no agreement whatever with plaintiff to 
compensate him for the services alleged to have been ren- 
dered by him, and in excluding evidence to show why 
plaintiff was appointed agent, and under what circumstances 
the appointment was made. As a general rule, a defendant 
may go into evidence to show that a promise to pay would 
not necessarily be implied, but must be expressly proven. 
(Partlow v. Cooke, 2 Coke, 451; Cooper v. Whitehouse, 6 
C. & P. 545.) 

To a proper understanding of this cause, and the ruling 
of the court by which the above mentioned evidence was ex- 
eluded from the jury, it is necessary that the nature of the 
plaintiff's agency, and the statute under which he was ap- 
pointed, should be particularly considered. By statute 
(R. C. 1855, p. 404, Tit. Corporations—Railroad), it was 
made lawful for the County Court of any county in this 
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State to subscribe to the capital stock of any railroad com- 
pany duly organized under the statutes of this State. CR. 
C. 1855, p. 427, § 30.) 

The 31st section of the same act provides, among other 
things, for the levying of a tax to pay such subscription, and 
the 32d section provides that for all such taxes thus levied 
the County Court shall cause to be issued and delivered to: 
persons paying such special tax, a certificate for the sum paid, 
which shall be transferable by the holders of the same and 
convertible into stock of such railroad. 

II. It was error in the Circuit Court to exclude from 
the jury as incompetent evidence the resolution passed by 
the board of directors of the Pacific Railroad Company, by 
which the respondent was required to make the transfer in 
question without charge. The objection, as well as the ruling 
of the court, went to the competency of the resolution itself. 
We cannot see on what possible legal grounds this resolution 
can be considered inadmissible in evidence. It was clearly 
within the power of the board to pass it. The plaintiff, as 
secretary of the company, was the servant of the board and 
under its control. (Elmes v. Ogle, 2 Eng. Law & Eq. 379.) 
It was admissible for another reason; plaintiff acquiesced 
in it. (Greenl. Ev. § 379.) 

This resolution was admissible in evidence upon still 
another ground. It was only with the consent of the com- 
pany that he would be thus employed. He was in the ser- 
vice of the company as seeretary to the board, and in receipt 
of a liberal salary of $5,600, which afmply compensated him 
for bestowing all his time and attention to its concerns. This 
is a well recognized principle of law. And if,in making 
these transfers, plaintiff was not in fact in the service of the 
company, it was an employment against his duty, and which 
gave him no right to compensation therefor. (Thompson v. 
Havelock, 1 Campbell, 527; 1 Ryan & Moody, 45; 2 Saun. 
on Ev. & P. 1295; Gardner v. McCutcheon, 4 Beav. 554.) 

III. It was error in the Circuit Court to exclude from the 
jury the evidence of the by-law of the Pacific Railroad 
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Company. The services for which the plaintiff claims to be 
compensated were rendered under the resolution of the 
board above mentioned, and were in point of fact rendered 
the company, and may have been considered as extra servi- 
ces, and hence the by-law referred to was admissible in evi- 
dence. It was admissible for another reason: the order of 
the County Court appointing plaintiff, under which he claims 
compensation, and which was given in evidence by him, ex- 
pressly refers to the by-laws of the company. 

IV. The instruction, then, upon which plaintiff recovered 
in this case was not warranted either by the law or the facts, 
was directly in contravention of principles already establish- 
ed by this court, and the judgment should for that reason be 
reversed. (Walcott v. Lawrence Co. 26 Mo. p. 272; Den- 
nison v. St. Louis Co. 83 Mo. 168.) 


Glover & Shepley, for respondents. 


I. The first instruction given for the plaintiff truly laid 
down the law. The presumption is, that valuable services 
rendered by one at the request of another one, is to be paid 
for. (2 Greenl. § 108, p. 85; Doty v. Nelson, 14 John. 382; 
Nichols v. Allen, 3 Car. & P. 86; Waller v. Bank of Ken- 
tucky, 3 J. J. Marsh, 206.) 

Il. The 2d instruction, which was refused, was properly 
refused ; because the plaintiff was appointed agent for trans- 
ferring stock during the pleasure of the court, and the ver- 
bal statements or representations of the judges of the court 
were not an act or acts of the court and had no legal effect. 
This instruction No. 2 was not predicated on any evidence 
in the cause, in so far as it states that the County Court “ so 
informed plaintiff.” The County Court did not so inform 
plaintiff. The testimony offered was to the effect that the 
judges said this and so, not on the bench but privately ;_ per- 
sonally, there was no showing of any act of the court to such 
effect, and therefore the instruction was properly refused. 
Long after the loose talk of the judge, the plaintiff presented 
his bill and his resignation to the court, and the court there 
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and then accepted his resignation; which was conclusive 
proof that until then plaintiff had been acting lawfully as 
agent of the county. 

The agent to transfer the stock of St. Louis County in the 
railroad was a county officer, not a railroad officer; and no 
action of the railroad could affect his relations or duties, the 
matter of an appointment held under the county. 


Bates, Judge, delivered the opinion of the court. 


The plaintiff was appointed by the County Court of St. 
Louis County its agent, to transfer stock in the Pacific Rail- 
road to persons who held certificates of payment of a railroad 
tax, in lieu of which they were entitled to have stock trans- 
ferred to them by the county. 

The plaintiff was at the same time secretary of the Pacific 
Railroad. 

The plaintiff having acted as such agent for some time, 
brought this suit to recover compensation for his services. 
When he resigned his agency, he presented to the County 
Court a bill for seven hundred dollars for his services, pay- 
ment of which was refused. He got a verdict and judgment 
for that amount, seven hundred dollars, and the defendant 
appealed to this court. 

At the trial, the court instructed for the plaintiff, that if 
it plaintiff was appointed by the defendant such agent, and 
al acted as such, and his services were of any value, then the 
if f law implies a promise by the defendant to pay the plaintiff 
hi the value of his services. It is objected to this instruction, 
hi that the court cannot be bound by an implied promise. This 
| objection is not well taken. It is very true that the County 
Court can only bind the county by doing things which are 
authorized by law to be done; but if the law authorizes the 
court to have work done for the county, the obligation to pay 
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i for the work when done follows necessarily. 
Hh The authority of the court to appoint the agent is perfect, 


and the obligation to pay him for his work results from his 
appointment and his performance of the work. 
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An instruction was given for the defendant, limiting the 
recovery to what the services were reasonably and fairly 
worth. 

The court refused two instructions asked by the defend- 
ant. The first is as follows: 

“The jury are instructed that if they believe from the 
evidence in the cause, that, at the time of making the ap- 
pointment of the plaintiff as agent of the County of St. 
Louis, to make the transfers of the stock of the County of 
St. Louis in the Pacific Railroad Company, the late St. Lou- 
is County Court did not intend such appointment to be a 
matter of compensation, and so informed the plaintiff when 
he made application for payment of an account, charging 
for compensation for the first quarter’s services in pursuance 
of such appointment, and refused to pay plaintiff for the 
same, then plaintiff is not entitled to recover for any servi- 
ces rendered after the date of such refusal.” 

This instruction, in the form in which it is written, was 
properly refused ; because there was no evidence of the in- 
tention of the court, and the plaintiff was not bound by a 
mere intention. The promise of the defendant to pay the 
plaintiff was merely implied from circumstances, and that 
implication could be rebutted by other circumstances con- 
nected with the same matter; and among these is the refu- 
sal of the court to pay his first bill. The court could then 
have dismissed him from the service of the county, and like- 
wise he could have declined to perform further service for 
the county. The fact of his continuing to perform the servi- 
ces is not conclusive, either upon the county that it was 
bound to pay him, or upon him that the services were with- 
out reward from the county. Other circumstances might be 
shown to make more visible their relations to each other ; 
among these was the fact that the Pacific Railroad, of which 
the plaintiff was secretary, with his knowledge, ordered that 
he should without charge make the transfers for the county, 
which transfers the railroad was interested in having made 
correctly. 
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The Circuit Court rejected the evidence of that resolution 
of the Pacific Railroad, and in so doing we think erred, as it 
tended to explain the terms upon which the plaintiff contin- 
ued to make the transfers thereafter. It would not conclude 
the plaintiff, but it was a fact which the jury might consider 
in determining the question, whether the plaintiff did not 
make the transfers as a part of his duty as secretary of the 
Pacific Railroad, and that his compensation was included in 
his salary as such secretary. 

For this error the judgment is reversed and the cause re- 
manded. Judges Bay and Dryden concur. 


——_10088>—— 


CuHaALMER D. Blossom, Appellant, v. Benyamin J. Van Court, 
Respondent. 


Conveyance— Covenant—Encumbrances— Revenue.—The covenants contained in 
the words “ grant, bargain and sell” in a conveyance of land, is a covenant 
against the encumbrances caused by the taxes assessed to the owner of the 
land at the date of the assessment. The statute (R. C 1855, p. 1320, § 18) 
requires lands to be assessed in the name of the person owning the land 
on the Ist day of February in each year; if the owner, therefore, convey 
the land after that date, he is liable upon his covenant against encum- 
brances for the tax assessed for the year. 


Appeal from St. Louis Land Court. 


This suit was commenced December 15, 1857, and was 
submitted to the Land Court upon the following facts: 

“Benjamin J. Van Court and Alexander Van Court ac- 
quired the lot of ground in the year 1847, by deed dated 
December 21, 1847. On the 30th March, 1853, Alexander 
Van Court and wife made a deed to Benjamin J. Van Court. 

“On February 11th, 1857, Benj. J. Van Court made to 
plaintiff a deed of “ grant, bargain and sale” in the usual form. 
At that time there were arrears of taxes due upon the 
land or lot of ground described in the deed to plaintiff for 
several years, but all of these have, since the commencement 
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of this action, been paid by the defendant—no part of these 
having been paid at any time by the plaintiff. Before the 
beginning of this suit plaintiff paid the taxes on said land for 
the year 1857, to wit, on the 3d day of November, 1857; he 
paid the State, railroad and county taxes, amounting to 
sixty-three dollars and twenty eight cents; and on the 15th 
day of November, 1857, he paid the city taxes, amounting to 
forty-two dollars and seventy cents.” 


Bland § Colman, for appellant. 


I. The only question submitted to the court, or “ intended 
to be presented ” by the agreed case, was whether the appellant 
was chargeable with the payment of the taxes of 1857, or any 
part thereof? Were the taxes of 1857 a lien or encumbrance 
upon the premises conveyed on the 11th day of February, 
A.D. 1857, at the date of the conveyance ? 

The statute in force at the time of the execution of the 
conveyance in question having directed such taxes to be 
assessed on the first day of February of each year, are they 
not presumed to have been assessed the Ist day of February, 
1857? Taxes become alien upon the real estate against which 
they are assessed from the time they are directed to be as- 
sessed. 

It is necessary that some certain time be fixed at which 
taxes become alien; if they are so only from the time of their 
actual assessment, the time of the lien will vary each year 
according to the date of such actual levy ; and the only rea- 
sonable or proper time for the fixing of such lien, is on the 
day the taxes are by law directed to be levied or assessed. 
The several provisions of our statutes on this subject indi- 
cate that as the day from which the taxes become an encum- 
brance on the lands assessed. (R. C. 1855, p. 1526, § 18, 19; 
p- 1332, § 53, 34; p. 1334, § 49; p. 1847, § 56; p. 1330, 
y 21; p. 1331, § 81.) 

The taxes for the year 1857, upon the premises described in 
the conveyance in question, became a lien or encumbrance 
thereon on the first day of February, 1807; that such en- 
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cumbrance existed at the date of the conveyance; and that 
the appellant, having paid them, as set forth in the agreed 
case, was entitled to a judgment in his favor for the amount 
thereof. (8 Watts v. Seg. 449; Commonwealth v. Bank, 
22; Pick. 176; 8 Georgia, 479; Doe, ex dem. Gledury, v. 
Devors, 3 Cow. 75; 12 Mo. 143.) 


T. T. Gantt, for respondent. 


The judgment of the court below was correct, and should 
be affirmed for the following reasons, viz: 

I. The suit was brought December 15, 1857; that is, before 
the end of the year when the taxes were due. Whether Van 
Court was bound to pay the taxes of 1857 or not, he had the 
whole year to pay in, and was not liable until the year had 
closed for failing to pay. No demand was made of him to 
pay these taxes in respect of the taxes of 1857; then no 
cause of action had arisen on the 15th December, 1857, no 
matter what view be taken of the liability of the defendant 
to pay these at some time or other. But at that time certain 
old taxes were due and unpaid, which, after the commence- 
ment of the suit, were discharged wholly by the defendant. 
Here was a technical breach of the covenant, and for the 
breach the court awarded nominal damages. 

II. The taxes of 1857 were not, in contemplation of law, 
an encumbrance on the land when sold by him to plaintiff. 
As to the city taxes, it is settled that the period for which 
these may be charged, and the time at which they become a 
charge on lands, depends on the ordinances of the city of St. 
Louis; unless these are shown, the court below could know 
nothing on the subject. No ordinances were shown, and 
therefore it is impossible to say that in respect of the city 
taxes any error was committed by the court below. (City 
of St. Louis v. Benoist, 19 Mo. 179.) 

As respects the State and county taxes, the matter, though 
not disposed of so summarily, is no less clear. 

By the act of 13th December, 1855, (R. C. p. 1529, § 18, 
art. 2,) each assessor was directed to proceed on the first day 
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of February in each year, and ascertain what lands and other 

taxable property were on that day owned by any person in 

his district. By the light of this information he was to make 

up his tax-book, (§ 48, p. 1833-4,) and this tax-book was to 

be returned to the County Court of each county on or before 

the first of July in each year. At the next term of the 

County Court thereafter—not to more than thirty days there- 

after—the County Court was directed to sit as a Court of 
Appeals on this tax-book, after publication made. (}§ 50.) 

So soon as the appeals had been heard and determined, it 

was the duty of the clerk of the court to make out a fair copy, 

authenticated by the seal of the court, for the use of the col- 
lector. = (§ 55.) 

So much for the State tax. It appears from this citation, 
that some time after the first of July in each year the tax 
bills would go into the hands of the collector for the State 
tax. This was fixed by law. 

When was the county tax levied or fixed? We see noth- 
ing to guide us; we know practically that it is not fixed un- 
til the coming in of the tax-book. The court waits to see 
how large a rate will be necessary for county expenses. (Art. 
4,§1, p. 1849, R. C. 1855.) This rate is larger or smaller in 
inverse proportion to the total valuation of taxable property. 

The delinquent list was returnable at the term of the 
County Court, to be held on the third Monday of December. 
Now this third Monday could not be earlier than the 15th in 
any event. In 1857 the third Monday of December fell on 
the latest day possible, i.e. the 21st of December. (See 
American Almanac.) The taxes could be paid at any time 
before the first of June thereafter. (§ 5, art. 5, p. 1352, 
R. C. 1855.) 

It is clear, then, that the amount of taxes chargeable 
against any land for State purposes cannot be known for any 
year until after the return of the tax-book. The rate may 
be fixed, but this will not suffice until we know the sum on 
which the per centage is to be computed, that is, the value of 
the taxable property, even in the case of State tax. As re- 
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spects the county and railroad tax, both elements are uncer- 
tain until after the return of the tax-book, and in no sense 
can it be said that there was an encumbrance on the land, in 
respect of which a vendor is responsible to his vendee, at any 
time before the period when the tax is declared and its pay- 
ment rendered possible. 


Bates, Judge, delivered the opinion of the court. 


This is a suit upon the covenant against encumbrances ex- 
pressed in the words “ grant, bargain and sell,”’ in a convey- 
ance of land. 

The only question upon which it is necessary to give an 
opinion is as to the liability of Van Court to pay the taxes 
for the year 1857, his deed to Blossom having been made on 
the eleventh day of February in that year, and he having 
been the owner of the land on the first day of February. 

1. The State and county taxes constitute a liability of the 
owner of the property, as well as an encumbrance upon the 
land itself, which could be sold for their non-payment. 

2. The 18th section of the second article of the act of 1855 
concerning revenue is as follows: ‘* Every assessor shall com- 
mence on the first day of February in each year, during his 
continuance in office, and go through all parts of the county 
or subdivision of the county in which he is the assessor, and 
require every person who shall have owned, or shall have 
had the charge or management of, any property on the said 
first day of February in each year, taxable by law, except 
merchandise, and being within the county, to deliver him a 
written list of the same,” &c. 

In the previous article it had appeared what property was 
subject to taxation and the rate of the annual tax. The sec- 
tion above quoted appears to fix definitely that the tax should 
be assessed against the person who was on the first day of 
February the owner of the property, thus fixing his liability 
on that day, and charging the property with it as an encum- 
brance, (although the amount of the encumbrance is not as- 
certained until afterwards.) The defendant having conveyed 
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the land on the eleventh day of February, was liable for the 
taxes assessed against the property on the first day of that 
month. 

As to the city taxes, the agreed case does not show at what 
time they became chargeable upon the property, and in re- 
spect to them we cannot, therefore, say that any error was 
committed in the lower court. The agreed case excludes 
the consideration of all other questions. The judgment in 
the lower court having been for nominal damages only, will 
be reversed, and judment will be given here for the State 
and county taxes and interest. 

Judges Bay and Dryden concur. 


—__+2ee,—— 


Francis C. Rozier, ASSIGNEE OF THE STATE OF MISSOURI, 
Respondent, v. St. Francois County, Appellant. 


Road and Canal Fund—Agent—Bond—Assignment.—By the general law, R. C. 
1855, p. 1868, the County Courts have no authority to apply any part of the 
road and canal fund to the purchase of a plank road already made by a cor- 
poration or individuals; it can apply the fund only to the construction and 
improvement of roads, bridges, or canals, and to no other object. Where 
the County Court assigned a bond, appearing upon its face to have been 
given for money borrowed of the road and canal fund in payment of an 
interest purchased in a plank road, the court exceeded its powers as an agent 
or trustee of said fund, and it was the duty of the assignee to see that the 
agent acted within its powers. 


Appeal from St. Frangois Circuit Court. 


Glover & Shepley, Carter, and Bush, for appellant. 


I. There was no power in the County Court to assign the 
bond. The County Court, it will be admitted, had no gen- 
eral power of disposition over the bond. Its powers of dispo- 
sition were such only as were given by law. The only 
powers given by law over this bond to the County Court, are 
those contained in an act concerning “ the road and canal 
fund,” (R. C. 1855, p. 1863,) and the act to authorize 
the County Court of St. Francois County to borrow the road 
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and canal fund of said county,” approved March 3, 1849. 
(Sess. Acts 1849, p. 576.) Neither of these can be possibly 
so construed as to authorize the County Court to sell or 
assign this bond to anybody. The power of preservation, 
which belongs inherently to every trust, required the keep- 
ing, collecting, and general taking care of the fund. 

Section 10 of the act concerning the road and canal fund 
authorizes the application of said fund to the construction 
and improvement of roads, bridges, and canals, and to no 
other object. Certainly this grant of power does not include 
the purchase of a road, and, therefore, the assignment of the 
bond by the County Court in purchasing the plank road was 
without authority and void. 

II. The court could not, under the special provisions of 
the act of January 10, 1860, purchase the road without com- 
plying with its terms. An election was a precedent condition 
to the power to purchase. When the court assigned the 
bond there was, for want of this election, no power to act. 
If there was no purchase made, there was no debt to pay, 
and no power to assign. 

III. The County Court had no power to give away the bond 
in question, and the payment to Mr. Rozier will not protect 
the county from paying again if sued by the State, who is 
the lawful owner of the bond. 


Bogy and Beal, for respondent. 


I. The County Court had full power and authority to as- 
‘sign the note for value. (See act entitled ‘‘ Road and canal 
fund,” R. C. 1855, § 7, 10, 11, 15, 14.) The County Court 
is invested by this act with the entire control of the road 
and canal fund : to loan the money out, receive the interest, 
and appropriate the same, or such part, as in their discretion 
they may think proper to the objects prescribed in the law. 
And for a misapplication of this they are personally respon- 
ble. (Sec. 11, all bonds and notes are made assignable by 
law—R. C. 1855, p. 320, § 2.) The bond sued on could 
only be assigned by the County Court. 
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II. No vote of the voters of the county was necessary to be 
first taken to enable the County Court to appropriate the 
road and canal fund to the objects prescribed by the gen- 
eral law on this subject, in revised code above referred to. 

The court had full power over the funds under that law. 
There is no allegation in the answer that the court under- 
took to proceed under the law of January 10, 1860, by which 
a vote was required. The action was under the law of 1855, to 
which reference has been made. They had power under the 
general law to unite their funds with those of Ste. Gene- 
vieve county, (and as a natural consequence to those of in- 
dividuals,) for the purposes contemplated by the general law. 
(R. C. 1855, “ Road and canal fund,” §13.) In an action 
between the assignee and maker, the consideration given for 
the note by the assignee is immaterial. (11 Mo. 614; R. OC. 
1855, p. 1217; 28 Mo. 180, 598; 29 Mo. 202.) The plain- 
tiff alleges and the answer admits that the plaintiff came by 
the note fairly, and claims to be, and is the owner. (30 
Mo. 142.) 

The note on which this suit was brought is for and is the 
representative of the road and canal fund to the amount due 
thereon when the court transferred it to the plaintiff. The 
court had the same right to appropriate it as money, or in 
lieu of money, that they had to appropriate so much money 
to the improvement of roads, &c. The county owes the note. 
That is admitted by the answer. Does defendant owe it to 
the State to the use of the road and canal fund, or does she 
owe it tothe holder? In either case the defence set up is 
not good ; they are independent transactions, and do not at- 
tach to the particular note, and do not control, qualify, or 
extinguish the rights arising therein. (Sto. Prom. Notes 


578; 33 Mo. 161; 2 Pars. Notes & Bills, 45.) 


Bares, Judge, delivered the opinion of the court. 


The petition stated that the county, by authority of an act 
of the General Assembly, had by its bond promised to pay to 
the State of Missouri for the use of the road and canal fund 
26—VOL. XXxIv. 
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in said county $2,000, upon which bond two payments had 
been made, and that afterwards (and after the maturity of the 
bond) the County Court of said county, “ who held the said 
note for the use of the road and canal fund of said county, 
and was invested by law with the control and management 
of the same, for value received and assigned, and transferred 
the said bond te the plaintiff by order of the said court, and 
by the endorsements of the presiding justice of the said 
court in writing on said bond,” and prayed judgment for 
the remainder of said bond and interest. 

The defendant’s answer, among other things, denied that 
the County Court was the legal holder of said bond, or had 
the management, care or control of the same, or any power 
to dispose of it, or to transfer or assign it to the plaintiff, and 
averred that the pretended transfer was without authority of 
law and a nullity. 

The answer further stated that the defendant undertook to 
purchase an interest in a plank road in the county, and in 
part payment therefor undertook to transfer and assign the 
bond ; and denies that the court had any power to do so 
without the consent of a majority of the qualified voters of 
the county, and averred that the act of the General Assembly 
(of January 10, 1860) empowering said county to purchase 
an interest in said road, requires that said court first submit 
the question of such purchase to the legal voters of said 
county, and obtain their consent to such purchase, and de- 
nies that said court submitted the question of the purchase 
of the aforesaid interest in said road to the qualified voters 
of said county, or ever obtained their consent to the pur- 
chase at any election held for that purpose, as the act re- 
quired. The answer also denied that the defendant received 
any sufficient consideration for the assignment of the bond, 
and also offered to deliver up all that the defendant had re- 
ceived for the transfer, and prayed that the plaintiff should 
be required to return the bond to the defendant. 

Upon motion of the plaintiff, judgment was given on the 
answer for the plaintiff, and the defendant appealed to this 
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court. It is evident that the court below did not regard the 
assignment of the bond as made under the special act which 
authorized the purchase of the plank road, and therefore 
disregarded the allegations of the answer in respect to the 
want of an election required by the act. Those allegations 
set up a defence which should have been regarded if the spe- 
cial act alone was the authority for the assignment; and if 
there was no other authority for the assignment, it was error 
to give judgment upon the answer which contained those 
allegations. 

It is contended here by the respondent, that the general 
law in respect to the road and canal fund gave to the County 
Court the authority to make the assignment. We think it 
unnecessary for the purposes of this case to give any opinion 
upon the question whether the County Court has power to 
assign the bond of a borrower of the road and canal fund ; 
but conceding the power of the County Court over the bond 
to be the same which it would have had over a sum of 
money belonging to the same fund, we are of opinion that it 
had (by the general law) no power to appropriate any part 
of the fund to the purchase of the plank road. 

The law authorizes the County Court to apply the fund 
*‘to the construction and improvement of roads, bridges, or 
canals, and to no other object.”? This language is clear and 
explicit, and the answer shows an attempt to apply it to a 
different purpose than any authorized by the law, that is, the 
purchase of aroad. It might well be for public advantage 
that the road should be purchased by the county, but of that 
we are not required to judge. The plaintiff, in procuring 
the assignment of the bond (which appeared on its face to be 
a part of the road and canal fund), treated with an agent 
created by law, and whose powers and duties were defined 
by law, and it was therefore his duty to see that the agent 
acted within its powers, and he can claim no advantage as 
an innocent assignee for value. 

Judgment reversed and cause remanded. Judges Bay 
and Dryden concur. 
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Joun ©. KELLY AND wire, Respondents, v. BENJAMIN JOHN- 
son et al/s., Appellants. 


Statute of Frauds——Trusts.—The parol declaration made by a purchaser of land, 
held in trust by the vendor, that the vendor should hold the land for the 
benefit of the wife of the vendee, may be revoked at any subsequent period, 
and a devise of the land by the vendee to a third person, operates as @ 
revocation. (S.C. 28 Mo. 249.) 


Appeal from St. Louis Land Court. 


This was a petition in the nature of a bill in chancery, 
to divest Johnson of the legal title of a tract of land alleged 
to be in him, and to vest the same in plaintiff as equitable 
owner, and to compel defendant Graham to litigate her title 
to the same with plaintiff. The answer disclaimed all title, 
legal or equitable, to the premises by defendant Johnson ; 
set up that he conveyed the title before the institution of the 
suit to his co-defendant Graham; that he had no interest in 
the subject or object of the suit. 

The answer expressly denies that at or before the time 
Johnson took the deed, Graham paid him any money what- 
ever. The answer further contains a denial on the part of 
Mrs. Graham, of the resulting trust set up in the petition in 
favor of Robert Graham, declares that the purchase was 
made with the money and credit of Johnson; that Johnson, 
after the purchase, agreed however to hold the undivided 
one-half in trust for Mrs. Grahaim, his sister, upon Graham’s 
paying the unpaid half of the purchase money at the matu- 
rity of Johnson’s notes; that Johnson agreed to hold it to 
that use alone; the answer expressly denied that the 
conveyance to Johnson was for himself and Robert Graham, 
jointly, and also denied that Robert Graham ever had any 
legal or equitable interest in the land. 

The case is reported in 28th vol., p. 250. The only evi- 
dence offered by plaintiff was Cook, the tenant; who testified 
that he first leased the premises from Graham, and then 
from Johnson in the year 1853; that he learned from both 
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parties that they owned the land together and were jointly 
interested in it. The first conversation he had was with 
Graham; they talked about the lease of the land; witness 
offered a price which Graham said was too little, but said he 
would see Johnson. Afterwards he saw Johnson, who said 
the price was too little, but if Graham was satisfied he would 
consent. He paid rents to Johnson; the receipts were taken 
and signed by Johnson alone; one Mansfield also testified that 
he had a conversation with Johnson, and that he spoke about 
the land as though he and Graham owned the land together. 
Both witnesses testified that the land in controversy was not 
on Grand avenue, but at the distance of some ten arpens 
from it. Grand avenue is about two miles west of the 
court-house ; Graham had no other land on or near Grand 
avenue. 

Plaintiff read the will of Robert Graham dated 22d Nov., 
1854, in which the following clause appears : 

“T give and bequeath to my sister Jane Kelly, wife of 
John C. Kelly, my land on Grand avenue in St. Louis coun- 
ty, being one acre in quantity, to have, use and enjoy the 
same during her natural life; remainder to her children, re- 
mainder to heirs of testator.” 

The will was probated August Ist, 1855. 

The defendants then read a deed dated 38d April, 1856, 
from defendant Johnson to defendant Graham, conveying to 
her the undivided half of the land conveyed to him and 
described in the petition. 

Defendant Frances A. Graham then offered, on her own 
behalf, to read the deposition of her co-defendant Johnson, 
in relation to the same subject matter, taken in a case in the 
Land Court, between Henry Ashbrook, executor under the 
will of Robert Graham, plaintiff, and Benjamin Johnson, de- 
fendant, for the recovery of the same land in 1855. 

Any objection on the ground that said deposition was not 
taken in this cause was waived. The only ground of objec- 
tion urged was, that the witness was incompetent to testify ; 
the court sustained the objection and defendant duly except- 
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ed. The defendant Johnson then offered to examine Fran- 
ces A. Graham, his co-defendant, and some objection was 
made and sustained, and defendant excepted. 

The finding of the court was as follows: 

Now at this day come the parties, and the court doth find 
that the said Benjamin Johnson was, in the life-time of the 
said Robert Graham, seized in fee of the one undivided half 
of the four arpens mentioned in the petition, to the use of 
him the said Johnson and the said Robert Graham as tenants 
in common thereof, as in said petition is alleged; and that 
said Graham departed this life as in said petition is mention- 
ed, having by his last will and testament devised all his said 
interest in said tract of land to the sole and separate use of 
the plaintiff; and that said Johnson has refused to convey 
said interest to the plaintiff, and that he hath conveyed the 
same to Frances A. Graham, one of the defendants, by decd 
executed before the commencement of this suit, but not 
placed on record until the commencement thereof, which 
deed was made to the said Frances A. Graham, without any 
valuable consideration, both the said Benjamin Johnson and 
Frances A. Graham having notice of the said devise and of 
the claim of the plaintiff to said land. Wherefore, it is or- 
dered, adjudged and decreed, that the said undivided half of 
the said undivided half of the four arpens of land by Ho- 
man conveyed to Johnson, as in said petition alleged, and 
whereof the said Johnson was seized to the use of Robert 
Graham (the said Johnson being seized of the other undivi- 
ded half of the said undivided half of said four arpens to 
his own separate use), be and the same is hereby declared to 
be vested in the said Jane Kelly, according to the terms and 
limitations of the last will and testament of the said Robert 
Graham; and that the said Benjamin Johnson and Frances 
A. Graham do make, execute and deliver to the said plain- 
tiff a deed of conveyance, vesting in the said plaintiff, ac- 
cording to the terms and limitations of the said last will and 
testament, all the right, title, interest, claim, estate and de- 
mand of the said Benjamin Johnson and Frances A. Gra- 
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ham in and to the said undivided half of the undivided half 
of the four arpens of land conveyed by Homan to Johnson, 
and that plaintiff recover of and from the defendants her 
costs and charges in this behalf and have execution therefor. 


Krum § Decker, for appellants. 


Thomas T. Gantt, for respondent. 


sATES, Judge, delivered the opinion of the court. 

This case was heretofore in this court, and is reported in 
28 Mo. 249. Then the cause was reversed and remanded 
because the lower court had decided that the deed from 
Johnson to Mrs. Graham barred the plaintiff of the relief 
sought by her petition. The case was tried again in the Land 
Court upon the same pleadings, and a decree rendered for 
the plaintiff. At that hearing, evidence was given tending 
to show that both Johnson and Graham had acted in refer- 
ence to renting the land as if they were joint proprietors of 
it; but no evidence was given tending to show that Graham 
paid any part of the purchase money of the land, or to ex- 
plain the conditions and terms of any payment made by him, 
so that the averments contained in the petition and the an- 
swer are all that appear upon that subject. Nor was any 
testimony given tending to show whether the money admit- 
ted to have been paid by Graham, was either the separate 
property of the wife, or a gift to the wife. The evidence 
given does not tend at all to explain the nature of the trust; 
for it was not inconsistent with the view of it taken by each 
of the parties. 

The petition states, a payment of money by Graham for 
the purchase of the land, by which means a trust resulted to 
him. The answer admits a payment of money, but alleges 
that the payment was made under the express and distinct 
verbal understanding and agreement, that Johnson should 
hold the land in trust for the sole and separate use of Gra- 
ham’s wife. Under these circumstances it is immaterial to 
inquire whether the trust created by the payment of Graham’s 
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money for the purchase of the land resulted to him, or 
whether its direction was changed by the parol declaration 
of the husband that it should go to the wife; for, in the lat- 
ter case, such parol declaration of the husband, if of any 
validity, could be revoked by him at a subsequent period, and 
the devise in this case operates as such revocation, and the 
plaintiff is entitled to the land. The exclusion of Johnson’s 
deposition did not injure the defendant Mrs. Graham, for 
its only effect was to establish Mr. Graham’s declarations in 
her favor, which, as stated above, did not affect the title. 
Judgment affirmed. Judges Bay and Dryden concur. 


——_+_+e¢0eer- -— 


WIuiaMm Ristey, Respondent, v. Tne City or Sr. Louis et 
al., Appellants. 


Municipal Corporations— Assessments for Improvements— Powers, compliance with— 
Special Tax.—In a proceeding by a municipal corporation, under its charter 
and ordinances, to levy a special tax or collect an assessment upon a lot 
owner to pay for the opening or improving of an adjoining street, it is not 
necessary for the corporation to show a strict compliance with all the ordi- 
nances directory upon the subject; but the owner of a lot assessed may 
show any neglect of duty which has worked an injury to himself. (City 
of St. Joseph v. Anthony, 30 Mo. 537, P. 2, affirmed.) 

City of St. Lous—Charter—Proceedings to assess Special Tax.—1. The charter 
of the city of St. Louis, approved March 14, 1859, repealing the act of in- 
corporation of February 23, 1853, does not affect proceedings commenced 
under the prior charter of 1853, to assess a special tax upon lot owners to 
pay for the improvement of an adjoining street. 2. The act of February 
23, 1853, requires notice by publication of the proceedings for assessing 
such special tax to be given only to the persons to be benefitted by the con- 
templated improvement. 3. It is not necessary that the different adjourn- 
ments of the jury, empannelled to assess the damages and benefits for the 
contemplated improvements, should appear of record. 4. The fact that 
there was no money in the city treasury to meet the appropriation made by 
the city council to pay the amount assessed against the city, cannot avail a 
lot owner against whom the special tax is assessed. 


Appeal from St. Louis Land Court. 


The plaintiff filed his petition as follows: The plaintiff in 
the above entitled cause states, that lie is the owner and he 
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is now in possession of the following described real estate, 
situate in the city and county of St. Louis, to-wit: A lot of 
ground, one hundred and forty feet on Risley street by 
eighty-five feet in depth, bounded north by Lombard street, 
east by self et al., south by Vorester, and west by Risley, in 
the city and county of St. Louis, State of Missouri, in block 
number forty-four; also a lot of ground, one hundred and 
sixty-three feet nine inches on Front street by one hundred 
and thirty-one feet six inches in depth, bounded north by 
Lombard street, east by Front street, south by Schoenthaler, 
and’ west by Commercial street, in the city and county of St. 
Louis, State of Missouri, in block number eight hundred and 
fifty-six ; also a lot of ground, one hundred and thirty-seven 
feet four inches on Front street by one hundred and forty 
feet in depth, bounded north by Lombard street, east by 
Commercial street, south by Wade, and west by First street, 
in the city and county of St. Louis, State of Missouri, in 
block number eight hundred and fifty-six; and also a lot of 
ground, seventy-six feet four inches on First street by one 
hundred and eight feet in depth, bounded north by Lombard 
street, east by First street, south by Welmer, and west by 
self, in the city and county of St. Louis, State of Missouri, 
in block number forty-four. 

The plaintiff further states, that on or about the seventh 
day of April, in the year eighteen hundred and fifty-eight, 
the mayor of the City of St. Louis, acting under the authority 
and by the direction of said city, rendered and entered up 
four several judgments against this plaintiff, for the sum of 
dollars for damages, and also for costs, as is stated in 
said judgments, which judginents for damages and costs 
aforesaid the said city caused to be entered of record in 
the office of the register of the City of St. Louis aforesaid, 
a copy of which judgments is filed herewith, marked ex- 
hibit A. 

The plaintiff further states, that afterwards, and on or 
about the 29th day of July, in the year eighteen hundred 
and fifty-nine, the said city caused an execution to be issued 
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on said judgment, describing therein the above-mentioned 
real estate, and caused said execution to be delivered to the 
defendant, Daniel A. Rawlings, who was then and is now 
acting as marshal of the City of St. Louis, and directed said 
marshal to levy said execution upon said real estate, and to 
expose the same to public sale under said judgment and 
execution, a copy of which execution is filed herewith and 
marked exhibit B. 

The plaintiff further states, that the said marshal, after 
said execution was delivered to him as aforesaid, and in 
pursuance of the said instructions of the said city, actually 
levied said execution upon said real estate, and said marshal 
has advertised said real estate in the Missouri Democrat and 
in the Anzeiger des Westens, two public newspapers, printed 
and published in said city; and said marshal threatens that 
he will, as stated in said advertisement, expose said real 
estate for sale, at public vendue or outery, at the court- 
house, in the city of St. Louis and county of St. Louis, on 
the day of September, 1859, to the highest and best 
bidder, for cash, a copy of which advertisement is filed here- 
with, marked exhibit C. 

The plaintiff further states, that he was not served with 
any judicial process or notice of the proceedings, if any there 
were, which preceded the rendering of said judgment; nor 
was this plaintiff a party in any way to any proceeding, 
judicial or otherwise, preliminary to or preceding said judg- 
ment; nor had this plaintiff any notice or knowledge of the 
rendering of said judgment until long after the same had 
been rendered and entered of record, as aforesaid. 

The plaintiff further states, that said judgment was ren- 
dered and entered of record, and said execution issued there- 
under, without any right or authority of law, and the plain- 
tiff has never consented thereto; but, on the contrary, he 
has at all times, since his knowledge of them, protested 
against said judgment and execution. 

The plaintiff further states, that he has been informed, and 
believes his information true, that the City of St. Louis, in 
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the month of April, 1857, passed an ordinance, No. 3861, 
entitled “An ordinance to open and establish Chouteau 
avenue from Fifth street to the Mississippi river,” and after- 
wards such proceedings were had before the mayor of said 
city that a jury was empannelled to assess the damages and 
benefits in respect to the opening and establishing of said 
avenue, and afterwards, as the plaintiff has been informed 
and believes, such other and further proceedings were had 
by the said City of St. Louis, before the mayor thereof, that 
on or about the fourteenth day of September, A. D. 1857, 
said jury rendered their verdict and delivered the same to 
said mayor, and said jury was then discharged. 

All which proceedings and ordinances, in respect to the 
opening and extending of said avenue, the said city claimed 
and assumed the right to originate and prosecute in manner 
aforesaid, in virtue of an act of the General Assembly of the 
State of Missouri, entitled “ An act to amend an act entitled 
an act to reduce the law incorporating the City of St. Louis, 
and the several acts amendatory thereof, into one act, and to 
amend the same, approved March 8, 1851; approved Feb- 
ruary 23, 1853.” 

The plaintiff further states, that after the rendering and 
delivering of said verdict as aforesaid, and after said jury 
was discharged as aforesaid, no other or further steps were 
taken by said city touching said verdict until on or about 
the seventh day of April, 1858, when the said mayor of said 
city rendered and entered up a judgment upon said verdict 
against the plaintiff for the sum of dollars, and for 
costs, which is the same judgment hereinbefore mentioned, 
and under which the execution now in the hands of the said 
marshal was issued, as before stated. 

The plaintiff further states, that more than six months 
elapsed from the time said verdict of said jury was rendered, 
as aforesaid, before the said mayor entered up said judg- 
ment as aforesaid; that there was no continuance or ad- 
journment of said proceedings before said mayor, from day 
to day, or otherwise, from the time of rendering said verdict 
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to the day said judgment was entered of record, nor was 
there any continuance or adjournment of said proceedings 
from any prior day to the day on which said judgment was en- 
tered of record as aforesaid; but contrariwise, instead of 
adjourning or postponing said proceedings from the day on 
which said verdict was rendered to a subsequent day, for 
further proceedings in respect to said verdict, and the open- 
ing and extending said avenue, the said mayor and tlie said 
city, after receiving said verdict, and after discharging said 
jury, as aforesaid, suffered and allowed said proceedings to 
stand over, and be adjourned sine die. All of which was 
done and suffered by said city without the knowledge or 
consent of the plaintiff; wherefore, by reason of the said 
laches and omissions of said city and its officers and agents 
aforesaid, said proceedings, touching the said verdict and 
the opening and extending of said avenue, were discontinued 
and became of no effect. 

The plaintiff further states, that after said judgment was 
entered of record as aforesaid, and before the said execution 
was issued, the said act of the General Assembly of Missouri, 
before mentioned, was repealed by a subsequent act of said 
General Assembly, entitled “ An act amendatory of and 
supplementary to the several acts incorporating the City of 
St. Louis, approved March 14, 1859.” 

The plaintiff further states, that he does not owe the said 
city the amount of said judgment, nor any part thereof, nor 
is he in any way liable or bound for the costs specified in said 
execution; and that the rendering of said judgment and is- 
suing of said execution are unlawful, and contrary to equity 
and good conscience. 

The plaintiff further states, that the rendering of said 
judgment and the sale of the above mentioned real estate, if 
not restrained by this court, will cast a cloud upon the title 
of the plaintiff to said land, and wili tend greatly to depre- 
ciate the value of said real estate, and greatly harass and 
embarrass the plaintiff in the enjoyment of his said prop- 
erty, and prevent him from making an advantageous sale or 
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other disposition thereof; therefore, in consideration of the 
premises, the plaintiff asks that a restraining order or in- 
junction may be granted herein, restraining and enjoining 
the defendants and their agents and servants from selling 
said real estate, and from further proceedings under said exe- 
cution, until the further order of this court ; and that upon 
a hearing and trial herein, the defendants may be perpetually 
enjoined and restrained from all further proceedings under 
said execution in respect to said real estate, and that this 
court will grant such other and further relief in the premises 
as to this court may seem meet and equitable. 

The court found the facts as follows: 

The court finds that the plaintiff, at the time of filing his 
petition, was the owner and in possession of the land and 
premises described in his petition ; that the mayor of the City 
of St. Louis, acting under the authority and by direction of 
said city, rendered and entered up the judgment mentioned 
in the plaintiff’s petition ; that said city caused an execution 
to be issued on said judgment, describing said real estate in 
said execution as stated in plaintiff’s petition, which execu- 
tion said city caused to be placed in the hands of Daniel 
A. Rawlings, who was then marshal of said city, with direc- 
tions from said city to levy said execution on said real estate, 
and to sell the same; that said marshal levied said execution 
on said real estate, aud advertised the same for sale as stated 
in the plaintiff’s petition. And from the pleadings and proofs 
aforesaid the court further finds that the City of St. Louis 
caused proceedings to be instituted and prosecuted for the 
opening and extending of Chouteau avenue, in the city of 
St. Louis, at the time and in the manner stated in the defend- 
ant’s answer; that said city, four weeks before empannelling 
a jury to assess damages and benefits in the matter of open- 
ening and extending said Chouteau avenue, published the 
notice given in evidence by the defendant, but the plaintiff’s 
name was not inserted in said notice, nor was he served with 
said notice, nor did he in any way appear to the proceeding 
for the opening and extending of said avenue; that the said 
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city empannelled said jury to assess damages and benefits 
aforesaid on the 30th day of July, 1857, and the hearing of 
said matter was adjourned from time to time until the 14th 
day of September, 1857, when the said jury rendered their 
verdict as stated in the plaintiff’s petition; that after the 
rendering of said verdict the said jury was discharged ; that 
on the 5th day of January, 1858, the mayor of said city re- 
ported said verdict to the city council of said city, and on 
the 26th day of March, 1858, said city council confirmed 
said verdict; that on the 7th day of April, 1858, said city 
council passed an ordinance, No. 4158, appropriating the 
sum awarded by the verdict of the jury, to be paid by said 
city on account of opening and extending said avenue; and 
on the same day the mayor of said city rendered and entered 
up the said judgment, as stated in the plaintiff’s petition. 
And from the pleadings and proofs aforesaid the court fur- 
ther finds that there was no continuance or adjournment of 
said proceedings before said mayor from the time of the ren- 
dering of said verdict, either from day to day or otherwise, 
to the time or day when said judgment was entered up as 
aforesaid, nor was there any continuance or adjournment of 
said proceedings from any prior day to the day on which said 
judgment was entered of record as aforesaid. And from the 
proofs aforesaid the court further finds that the city coun- 
cil of said city was in session on the 14th day of September, 
1857, and continued in session till September 25, 1857; that 
said council was in session on the 7th day of April, 1858, 
and continued in session till August 13, 1858; that on the 
Tth day of April, 1858, there was no money in the treasury 
of the city which was derived from benefits assessed for the 
opening and extending of Chouteau avenue; that the first 
money received in said city treasury derived from such bene- 
fits was on the 19th day of September, 1859, and the whole 
amount received on account of said benefits up to 28th Sep- 
tember, 1859, was $8,000; that the first money paid out by 
said city on account of the opening and extending of said av- 
enue was on the 16th day of September, 1859, when said city 
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paid $7,800 to Elihu H. Shepard for a building situate on a 
narrow strip of land between Fourth and Fifth streets, and 
the whole amount paid out by said city on account of the 
opening and extending of said street up to the 28th day of 
September, 1859, was $11,957.50. And from the proofs 
aforesaid the court further finds, that the said city council, 
on the 4th day of April, 1857, passed an ordinance, No. 3861, 
entitled “ An ordinance to open and establish Chouteau av- 
enue from Fifth street to the Mississippi river;” that by an 
ordinance of said city the stated sessions of the said city 
council began on the first Mendays of May and October in 
each year; that at the time the plaintiff filed his petition in 
this case, said city had not opened, widened or extended said 
Chouteau avenue from the east side of Fourth st. to the Mis- 
sissippi river, or any part of it by the removal of buildings or 
otherwise, and that said city, for the purpose of opening and 
extending of said avenue, removed part of a building situate 
on a narrow strip of land between Fourth and Fifth streets, 
belonging to Elihu H. Shepard, and for which said city 
paid said Shepard said $7,800. Therefore, it is ordered and 
adjudged and decreed by the court, that the said defendants 
and each of them, and their solicitors, agents and servants, 
be perpetually enjoined and restrained from further proceed- 
ing under said judgment and execution; and it is further 
ordered, adjudged and decreed, that the City of St. Louis pay 
all the taxable costs of this proceeding, and that the plaintiff 
have execution therefor. 


Leighton and Hayden, for appellant. 


An analysis of the evidence in the case will show that the 
following were the material facts, and these facts, when com- 
pared with the law and ordinance, will show that all proceed- 
ings were regular and according to law: 

The proceedings of the city were under the 6th article of 
the amended city charter, (Act of the General Assembly of 
February 23, 1853,) and under ordinance 3477, (“to reduce 
into one the several ordinances in relation to the opening of 
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streets,” &c., to be found at page 2074 of the City Ordinances, 
3011 to 4677, approved December 12, 1855.) Under the 
the above law and ordinance the city council passed ordi- 
nance 3861, (“ to open and establish Chouteau avenue,” &c., 
to be found at page 2557 of City Ordinances, 3011 to 4677.) 
On the 4th of April, 1857, the mayor proceeded to give no- 
tice as required by § 3 of the above statute, which notice was 
dated June 23, 1857, and was in due form and duly pub- 
lished. The 30th July, 1857, was the day fixed in the notice 
for the hearing. It appearing by the marshal’s return that 
some of the owners were unknown or could not be found 
by the marshal, a notice was (as § 3 of said act provides in 
such cases) published in two city daily newspapers, in due 
form and time of a hearing on July 30,1857. (§ 3 of said 
act.) The jury was empannelled on that day, the 380th July, 
1856. Adjournments were made by them, they at one time 
Visiting the ground and making a personal examination of 
the property in the neighborhood, until the 14th September, 
1857, when the verdict was rendered and the jury discharged. 
Within four months thereafter, the time allowed by law 
(§ 6 of statute) to wit, on the 5th day of January, 1858, the 
mayor reported the verdict to the city council within three 
months thereafter, the time allowed by law (§ 6 last quoted), 
and on the 26th day of March, 1858, the city council made 
an appropriation to pay the sums awarded to be paid by the 
city, &c., within twenty days after the council made this ap- 
propriation ; and within the time provided by ordinance 3477, 
to wit, on the 7th day of April, 1858, the judgments were 
entered up. 

Thus everything provided by law and ordinance as a pre- 
liminary to the absolute vestiture of the right in the city 
having been done, the act of March 14, 1859, of which plain- 
tiff speaks in his petition as repealing the act above referred 
to, can have no bearing upon the case. 

The proceedings taken by the city in this case were strictly 
according to law and the ordinances of the city, and had the 
legal effect of vesting the right to the property described in 
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the plaintiff’s petition in the city long before the act of March 
14, 1859, was passed. 

The statement of the procedings shows the regularity of 
the proceedings, and that the law and ordinances were strictly 
followed ; that everything was done which was necessary, and 
done as the law required. 

It is competent for the Legislature to direct the mede of 
giving notice in such cases, and if the requirements of the 
statute be complied with it is sufficient. (Owners of ground 
v. The Mayor, &c., of Albany, 15 Wend. 34; McMicken 
vy. The City of Cincinnati, 4 Ohio, 394; Curry v. Mount 
Sterling, 15 Ill. 320; Methodist Church, &ec., v. The City of 
Baltimore, 6 Gill. 391; State v. Beeman, 25 Me. 242; Stew- 
art v. Board of Police, &¢., 25 Miss. 479.) 

The rights of the city had vested and the act of March 14, 
1859, could have no operation in the case. (Wilkerson v. 
Buchanan County, 12 Mo. 828; Harrington v. County Com- 
missioners of Berkshire, 22 Pick. 263; Hampton v. Coffin, 
4N.H.517, Hallock v. The County of Franklin, 2 Met. 558 ; 
Bloodgood v. The Mohawk & Hudson R.R. Co., 14 Wen- 
dell, 51.) 

II. Even if all the allegations of fact in the plaintiff’s peti- 
tion were true, and the proceedings were wholly irregular, 
he was not entitled to an injunction, and the decision of the 
court below ought to be reversed. The plaintiff’s proper 
remedy was by certiorari. 

The proceedings of public bodies, or officers author- 
ized by law to exercise special powers of the kind in 
which the people at large are concerned, cannot be annulled 
by a complaint alleging matter in equity, whether its form 
be petition for injunction or bill in equity. The law has 
provided the special remedy of certiorari for such cases, by 
which all proceedings may be suspended and brought for re- 
view before a competent tribunal. (The Mayor, &c., of Brook- 
lyn v. Meserole, 26 Wend. 132; Van Doren, &c., v. The Mayor 
of New York, 9 Paige Ch. 388; Heywood v. The City of Buf- 
falo, 14 N. Y.; 4 Kernan, 534; Methodist Church v. The 
27—VOL. XXXIV. 
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Mayor, &c., of Baltimore, 6 Gill. 391; Swann v. The Mayor, 
&ec., of Cumberland, 8 Gill. 150; Nicholls v. Sutton, 22 Geo. 
369; Myers v. Symons, 4 Iowa, Clarke, 500.) 

The above cases from the New York reports show that the 
blending of the jurisdiction and functions of courts of 
law and equity in one tribunal does not alter the law in this 
respect. The party complaining must not only bring his 
matter of complaint before the court, but must bring it before 
the court in a shape and by a process adapted to the nature 
and circumstances of the case. If only the equitable powers 
of a court are invoked, and the plaintiff in his petition fails 
to make out a case of equitable cognizance, he is entitled to 
no judgment. (See especially the above cited case of Hey- 
wood v. The City of Buffalo, 14 N. Y., 4 Kernan, 540.) 


Krum & Harding, for respondent. 


The following chronological statement of facts will assist 
in arriving at a proper understanding of the case, viz: 

The amended city charter, under which the proceedings 
in question originated, was approved February 23, 1853. 
(Rev'd Ord’s 1856, p. 157.) The act amending the city 
charter, approved March 14, 1859, repeals the act of Feb- 
ruary 23, 1853. (Laws Ist session of 20th General As- 
sembly, 1859, § 16, and last section, p. 169, &c.) The gen- 
eral ordinance for taking private property for public use, 
No..3477, was approved December 12, 1855. (Rev. Ord. 
1856, p. 606.) The special ordinance for widening and ex- 
tending Chouteau avenue was approved April 4, 1857. 
The mayor by his notice fixed June 23, 1857, as the day for 
empannelling the jury. The jury to assess damages and 
benefits was empannelled on July 80,1857. The jury ad- 
journed to July 31. The jury adjourned to August 1. The 
jury adjourned to September 7. The jury adjourned to 
September 14, and on the last named day rendered their ver- 
dict and delivered same to the mayor. On the dth January, 
1858, the mayor reported the verdict of the jury to the city 
council, notwithstanding the city council was in actual ses- 
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sion on the 7th of September, 1857, and continued in session 
until verdict confirmed March 26, 1858. On the 7th April, 
1858, the city council made an appropriation to pay the as- 
sessment against the city made by the jury, but at the time 
of making said appropriation there was no money in the 
city treasury derived from benefits assessed by reason of the 
opening of Chouteau avenue. The mayor rendered judg- 
ment on 7th April, 1858. When the jury rendered their 
verdict on 14th September, 1857, they were discharged, and 
no further entries appear in respect to the case in the regis- 
ter’s record, nor in that of the mayor. The plaintiff’s prop- 
erty does not front on Chouteau avenue. 

I. The mayor of the City of St. Louis had no authority in 
law to render the judgment set out in the record in this case. 
From the 14th September, 1857, the day on which the ver- 
dict of the jury was rendered, no continuance or any other 
order was made in the case until the 7th of April, 1858, 
when judgment was rendered. If the mayor ever had right- 
ful jurisdiction over the subject matter or the parties in 
interest, he lost it by his own laches. He did not follow the 
statute. The rule is, without exception, that inferior tribu- 
nals, not proceeding according to the cause of the common 
law, are strictly confined to the statute that confers on them 
their jurisdiction. The rule séricti juris is clearly applicable 
to this case. (26 Mo. 65; 2 How. U.S. 319; Bird v. Wil- 
mington R.R. Co., 4 Am. Law Reg. 222.) It is a funda- 
mental principle in our government and laws, that individ- 
uals are protected in the enjoyment of their property, except 
so far as may be taken in one or two ways, viz: as a pub- 
lic tax, upon principles of just equality, or for public use 
with a just compensation ascertained according to the provis- 
ions of the Constitution. Money is property, and the collec- 
tion of every tax is a taking in some mode. 

Il. The proceeding for opening streets and assessing dam- 
ages and benefits is quasi judicial in its character. The 
record does not show that the city or the mayor had jurisdic- 
tion of either the person or property of the respondent. He 
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had no notice in fact of the notice or proceedings before the 
mayor before the verdict and judgment, and the constructive 
notice relied on by the appellant was irregular and insuffi- 
cient. After the lapse of time between the rendition of the 
verdict by the jury and the approval of it by the council, 
and the entering up of the judgment in question, the mayor 
could not, without previous notice to the respondent, render 
the said judgment. If judgment can be rendered or entered 
up upon a verdict of a jury that has lain dormant for six 
months, why may it not be done after the lapse of six years ? 
(2 B. Mon. 453 ; 7 How., Miss., 99.) 

Ill. The act of March 14, 1859, repeals the act of February 
23, 1853: there is no saving clause in the repealing act in 
respect to proceedings begun or pending under the act of 
1855. <All pending or unfinished proceedings which were 
originated under the last named act fell with it. Hence 
there was no authority or law that authorized the sale of the 
property in question under the execution issued July 29, 
185%. (2 Hammond, Ohio, 505.) 

1V. The proceedings in question are of a character to cast 
a cloud upon the title of the plaintiff to the land set out in 
his petition. An injunction restraining the threatened sale 
is the proper remedy in such cases. 


Bates, Judge, delivered the opinion of the court. 


it has been held by this court in the case of the City of St. 
Joseph v. Anthony, 30 Mo. 537, which was a suit for the 
collection of an assessment on a lot owner to pay for macad- 
amizing an adjoining street, that it was not necessary that 
the plaintiff (the city) should prove a strict compliance with 
all the ordinances directory as to the subject, but that the 
defendant might show a neglect of duty by the authorities, 
and if he was injured thereby, it might constitute a defence. 

In like manner in this case, we inquire only whether the 
proceedings which resulted in executions against the plain- 
tiff contained any substantial defects injurious to him, and 
we arrive at the following conclusions : 
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1. The act of 1859, which repeals the act of 18538, did not 
affect this proceeding, which was begun before the passage of 
that act, under ordinances previously passed. 

2. The fact that the plaintiff had no actual notice of the 
proceedings, does not invalidate them as to him or release 
him from liability. The act only requires notice to the per- 
sons to be benefitted, to be given by publication in news- 
papers, as was done. 

3. No formal continuances from time to time were re- 
quired to be made part of the record. 


4. The fact that there was no money in the treasury of the 
city when the appropriation was made, is of no consequence 
to the plaintiff, who was not entitled to receive any part of 
it. There is no pretence that the plaintiff’s property was 
not justly the subject of the assessment, nor that the assess- 
ment was higher than it ought to have been, if the proceed- 
ings complained of had been regular; and there is no equita- 
ble merit in the complaint of the plaintiff, which is founded 
purely upon technical grounds ; and as the proceedings sub- 
stantially conformed to the statute and ordinances, judgment 
should have gone against the plai ntiff. 


Judgment reversed and cause remanded. Judge Dryden 
concurs. Judge Bay did not sit in the cause, having been 
of counsel in it. 


— +e @ e,—— 


Mary Cocuran, Appellant, v. Jacops Wuitestpes, Respond- 
ent. 


Ejectment—Trespass on Close.—An action of trespass on close can only be 
maintained where the plaintiff is in the actual or constructive possession of 
the land upon which the trespass is committed. If the defendant be in the 
actual possession, the remedy is by ejectment, in which action plaintiff 
may recover damages for the waste and injury as also the rents and profits. 

(R. C. 1855, p. 692, § 18.) Bay, J., dissenting. 
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Appeal from Lincoln Circuit Court. 


J. B. Henderson, for appellant. 


The distinction between the different actions at law, and 
actions at law and suits in equity, and the forms of all such 
actions and suits, had been abolished by the practice act of 
1849, under which this suit was brought; and although at 
common law the action would have been trespass, and sub- 
ject to all the rules applicable to that form of action, yet un- 
der the statute the only inquiry to be made is, whether the 
plaintiff under the pleadings and evidence is entitled to a 
remedy; in other words, whether she could recover under 
her title to the land in dispute, for waste and damages com- 
mitted by defendant in the cutting of timber, after plaintiff’s 
title had accrued, but also after defendant had enclosed the 
land with fence, under claim of title. It is insisted that the 
plaintiff is entitled to compensation for such waste and dam- 
ages notwithstanding the actual possession of defendant. 


J. O. Broadhead and D. C. Woods, for respondent. 


The record shows that there is really but one point involv- 
ed in this case ; can a person maintain an action for trespass 
upon land without being in possession? This court has de- 
cided that they cannot. A lessor cannot maintain trespass, 
quare clausum fregit, while there is a tenant in possession. 
(Roussin v. Benton, 6 Mo. 592; Davis v. Wood, 7 Mo. 162; 
Boston v. Neat., 12 Mo. 125; Sigerson v. Hornsby, 12 Mo. 
71.) 

In trespass quare clausum fregit, it is necessary for the 
plaintiff, in order to recover, to prove himself in possession 
of the premises. (1 Chit. Pl. 201, 202; 2 Stark. Ev. 303; 
1 East. 244; 4 Taunt. 547; 2 Stark’s Ev. 303.) 

The actual possession of a part of a tract of land un- 


der a claim of title to the whole, is possession of the whole 
tract. (7 Mo. 166; Ellicot v. Pearl, 10 Pet. 442, and 
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authorities there cited ; Adams on Hject. 54-5, n. 2, and au- 
thorities there cited; Aets 1847, p. 95, § 5.) 


DrybeEN, Judge, delivered the opinion of the court. 


This was an action commenced under the practice act of 
1849, to recover damages for wrongfully*entering and cut- 
ting timber on the land of the plaintiff. The evidence on 
the trial tended to show that at the time of the commission of 
the trespasses complained of, and for several years prior 
thereto, the defendant was in the actual possession of the 
land trespassed upon, claiming and holding the same ad- 
versely to the plaintiff. The court instructed as follows: 
“Tf the jury find that at the time of the commission of the 
alleged trespasses the plaintiff was not in the actual posses- 
sion of the premises on which the trespasses were commit- 
ted, and that the defendant was in the actual occupancy 
thereof, claiming the land adversely to the plaintiff, the 
plaintiff cannot recover in this action.”” The plaintiff then 
suffered a non-suit, and, after an ineffectual motion to set it 
aside, appealed to this court. 

The action of trespass guare clausum fregit could be 
maintained at common law only where the plaintiff was in 
the possession of the close at the time of the commission of 
the trespass. It was an action for injury to the possession. 
If the injury was committed after ouster and while the prem- 
ises were in the adverse possession of the wrongdoer, no ac- 
tion lay to redress such injury until the plaintiff first re- 
gained possession. (Mather v. The Ministers of Trinity 
Church et al., 3 Serg. & Rawle, 509; Cook et al. v. Fos- 
ter, 7 Ill. 652; 2 Black. Com. 195; 3 id. 210-11, n. 4. 

I think the law in this respect is unchanged by the prac- 
tice act. That act abolished the distinction between actions, 
but did not give an action where none existed before. The 
point in this case is, that,in the condition of things at the 
time the suit was brought, the injury complained of was not 
then the subject of legal redress. The instruction was a 
correct exposition of the law as applicable to the case. If 
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the plaintiff would recover damages for the alleged tvrespass- 
es, let her bring her ejectment to regain possession; and in 
case she prevail, as an incident of that action she may re- 
cover as well damages for the waste and injury to the prem- 
ises, as also the rents and profits. (R. C. 1855, p. 692, § 13, 
Eject. ) 

From the view we have taken of the case, the action of 
the court in striking out the count in the first amended peti- 
tion is of no importance, and we therefore take no further 
notice of it. Let the judgment be affirmed. 

Judge Bay concurs; Judge Bay dissents. 


—_+@00+>——_ 


TERRENCE ScuLLy, Respondent, v. ANDREW Murray, Appel- 

lant. 

Landlord and Tenant—Statute of Frauds—Tenants from year to year.—Where 
a tenant enters into possession of premises under an agreement for a lease 
for years, which is void as not being in writing, he becomes a tenant from 
year to year. Although he pay the rent monthly, that does not constitute 
him a tenant from month to month, and he cannot quit possession at the 
end of any month, and thereby discharge himself from further payment of 
rent. 


Appeal from Law Commissioner’s Court. 


Hume, and Davis § Evans, for appellant. 


I. The evidence showed that the entry was under a parol 
agreement for a written lease for a term of years, which was 
often demanded by the defendant, and as often refused by 
the plaintiff. (Anderson v. Prindle, 23 Wend. 616; Tay. 
Land. & Ten. § 60.) 


A. M. & 8S. H. Gardner, for respondent. 


I. The contract proven on the trial was a verbal renting 
for a term of years; this created a tenancy from year to 
year and not from month to month. 

The case at bar is exactly parallel with the case of Kerr v. 
Clark, 19 Mo. 182. 
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II. Defendant having occupied the premises in question a 
year and ten months under a verbal lease for six years, be- 
came a tenant from year to year; and to terminate his ten- 
ancy he should have given notice, in writing, of his inten- 
tion so to do three months next before the end of the year. 
(R. C. 1855, p. 1012, § 12.) 


Bares, Judge, delivered the opinion of the court. 


This suit was brought to recover the rent of a house for 
one month. Plaintiff, by parol, rented a house to defendant 
for six years, at arent payable monthly. This lease being 
followed by occupancy and the payment of rent, though de- 
clared by the statute of frauds to create only a tenancy at 
will, has the effect of creating a tenancy from year to year. 
(Kerr v. Clark, 19 Mo. 132; Tay. Land. & Ten., § 70.) 

The defendant left the house and tendered the key to the 
plaintiff, which he refused; and this suit is for the rent for 
one month after the defendant had left the house. The de- 
fendant gave evidence tending to prove that he entered into 
possession under a verbal contract for a written lease, and 
that the plaintiff refused to execute the lease, and the de- 
fendant asked the following instruction, which was refused. 
“If Murray entered into possession of the premises under a 
verbal contract for a written lease for six years, the rent to 
be paid monthly, and Scully refused to execute the written 
lease, and Murray continued in possession, paying rent from 
month to month, a tenancy from month to month was there- 
by created commencing from the time of entry, and Murray 
had a right to leave at the end of any month without giving 
written notice of said intention.” 

It is not perceived how the promise to give a written 
lease,and the breach of that promise, can alter the relations 
of the parties in respect to the nature of the tenancy; and 
the continued occupation by the tenant and payment of rent 
by him, continued same relation of landlord and tenant be- 
tween the parties. Nor is it perceived that the monthly pay- 
ment of rent constituted it a tenancy from month to month, 
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(any more than the quarterly payment of rent would create 
a tenancy from quarter to quarter) so as to authorize the 
tenant to terminate the lease at the end of any month with- 
out notice. In the case of Anderson v. Prindle, 23 Wendell, 
616, the Court of Error of New York, in a case very similar 
to the present one, held the tenancy to be from month to 
month ; but that case is thought to be in conflict with case of 
Kerr v. Clark, above cited, decided by this court as well as 
with other New York and English cases. 
Judgment affirmed. Judges Bay and Dryden concur. 


—__~e40eer — 


Wituram Linpsay, Respondent, v. Joun B. Parsons eé ail., 
Appellants. 


Pleading— Note, Negotiable.--A petition against the endorser of a negotiable 
note must set out the facts which in law make the note negotiable. (Jac- 
card v. Anderson, 32 Mo. 188, affirmed.) 


Appeal from St. Louis Circuit Court. 
A. J. P. Garesché, for respondent. 
E. R. Bates, for appellant. 


Bates, Judge, delivered the opinion of the court. 


This is a suit against the maker and endorsers of a prom- 
issory note. There was judgment for the plaintiff, and a 
motion by one of the endorsers in arrest of judgment for the 
insufficiency of the petition. The petition states that one of 
the defendants made a negotiable note, and the others en- 
dorsed it, but it does not state the facts necessary to consti- 
tute it a negotiable note. In this respect it is precisely like 
the case of Jaccard v. Anderson, 32 Mo. 188, and for the 
reason there stated the judgment is reversed and the cause 
remanded. Judges Bay and Dryden concur. 
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Aucust Scurick, Appellant, v. St. Louis MotuaL House 
BuiLpInc Company, Respondent. 
Corporation—By-laws.—A corporation authorized by its charter to make such 

by-laws as may be necessary to attain its objects, may also amend and 


change such by-laws so as to affect the rights of the stockholders under the 
previous by-law. 


Appeal from Law Commissioner’s Court. 
Kribben and Kehr, for appellant. 
A. M. § 8. H. Gardner, for respondent. 


Bates, Judge, delivered the opinion of the court. 


The defendant is a corporation whose object is to pur- 
chase real estate and erect buildings on the same, i. e., for 
every share one building. 

The capital of the company is acquired by payments by 
the members of an entrance fee and subsequent equal 
monthly payments. In April, 1859, the plaintiff became a 
member by the payment of the entrance fee, and he made 
the required monthly payments until December of that year. 
He then demanded the return of the money he had paid, 
which was refused. He failed to make any further pay- 
ments, and after the lapse of three months brought this suit 
for the recovery of the money he had paid. The company 
was by its charter authorized to make such by-laws as should 
be proper and necessary to carry into effect the provisions of 
the act, and to attain the objects of the corporation. At the 
time the plaintiff became a member of the company, the 
ninth article of the by-laws of the company provided ‘ that 
in case any stockholder shall neglect to pay his monthly in- 
stalment or rent when due, or ten days after that time, same 
shal! forfeit and pay the additional sum of ten cents on each 
and every dollar due by him to the company for each and 
every such monthly neglect ; and if any of the stockholders 
shall neglect to pay his monthly instalments and fines for the 
space of three months, same shall receive from the treasurer 
the amount of money actually paid in by him without any 
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allowance of interest, first deducting all fines ard forfeitures 
that may stand charged against him, and also his porportion- 
able share of all losses incurred, and from thence cease to be 
amember of the company, unless otherwise ordered by the 
board.” 

And the 12th article provided that the by-laws might be 
amended at any stated meeting of the board. In October, 
1859, the ninth by-law was amended so as to provide that 
“if any stockholder shall neglect to pay his monthly instal- 
ment and fines for the space of three months, his share of 
stock may be declared forfeited, at the option of the board of 
directors.” 

The board of directors has not declared the plaintiff’s 
share of stock to be forfeited. There was judgment for the 
defendant, which was right. The by-laws were subject to 
amendment, and the plaintiff’s rights as a member of the 
corporation, so far as they depended upon a by-law, were 
subject to be changed by a change in the by-law. There is 
no doubt that the amendment of article nine of the by-laws 
repealed that article so far as it authorized the stockholder 
to receive from the treasurer the amount of money paid in 
by him, and terminated his membership in the company. 
The case presents no question of the right of the board to 
forfeit the stock of the plaiuiii’, no attempt to do so having 
been made. 

Judgment affirmed. Judges Bay and Dryden concur. 


——-+e06o+—— 


THE State OF Missourt, Respondent, v. GEorce W. West, 
Appellant. 


Merchants—Revenue.—A tailor who keeps cloths, &c., which he makes up 
into clothing only for the personal use of his customers, is not a merchant, 
and is not required to take out a merchant’s license. (Acts 1859, p. 53, § 1, 6.) 


Appeal from St. Louis Criminal Court. 
Wood and Mauro, for appellant. 


The indictment does not charge the defendant with deal- 
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ing in the selling of cloths, cassimeres, and vestings, and 
the court below by instruction excluded from consideration 
all evidence tending to show the dealing as a merchant by 
the selling of those commodities. The indictment simply 
charges the defendant with dealing as a merchant by selling 
‘one coat, one pair of pants, and one vest,” to divers per- 
sons unknown; and the question is, whether the facts as de- 
veloped by the agreed case show such a dealing in those arti- 
cles as constitute him a merchant within the meaning of 
** An act to tax and license merchants,” approved March 14, 
1859. (Sess. Acts 1859, p. 53.) 

We do not contend that if the defendant had kept on hand 
a stock of coats, pants, and vests, and sold or offered them 
for sale at a store, stand, or place kept for that purpose, that 
he would not have been a merchant within the meaning of 
the act, merely because he himself manufactured the articles 
so dealt in. That proposition has already been disposed of 
by this court, and as we believe correctly. (State v. Whit- 
taker, 33 Mo. 457.) The act defines a merchant to be one 
who deals in the selling of goods, wares, and merchandise 
at a store, stand, or place for that purpose. This differs mate- 
rially from the common understanding of the term merchant. 
The party must deal, that is to say, traffic or trade in the 
selling of goods, wares, and merchandise. He must have 
the goods with which to deal in the selling, he must be pre- 
pared to sell when purchasers offer to buy, and it must be 
done at a store, stand, or place kept for the purpose. A 
man cannot with reason be said to deal in the selling of par- 
ticular articles, when in point of fact, from one year’s end to 
the other, he has not a single article of the kind on hand 
subject to sale. 

The whole course of legislation in this State shows that a 
stock in trade is essentially necessary to dealing in the sell- 
ing of goods, wares, and merchandise, so as to constitute a 
merchant. Since the year 1820 the same definition of the 
term merchant has prevailed ; yet each act passed seems to 
contemplate the necessity of a stock in trade, without which 
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the act would be inoperative. Thus by the act of 1825 the 
tax upon merchant licenses are predicated upon a complete 
statement in writing of all goods received at the store, stand, 
or place for sale. (CR. C. 1825, p. 531.) The law of 1829 
provides that all merchants shall pay a per centum ‘ upon 
their whole stock in trade.”” (2 T.L.172.) So in other 
laws the tax is predicated upon an aggregate statement of all 
goods received for sale. (Acts of 1838-9, p. 82; R. C. 1845, 
p. 7389; R. C. 1855, p. 1062; Acts of 1849, p. 68.) And so 
it is that in each act the tax to be levied is predicated upon 
the stock in trade—the amount of stock kept or received for 
sale—without which no tax could be levied or revenue re- 
ceived. In ascertaining the intention of the Legislature, the 
whole act is to be taken together and examined. The third 
section provides that merchants shall pay an ad valorem tax 
upon all goods, &., in their possession or under their con- 
trol at any time between the first Monday of March, and the 
first Monday of June, forsale. The sixth section requires each 
licensed merchant to file a sworn statement of the greatest 
amount of goods, &c., which he may have on hand at any 
one time between the first Monday in March and the first 
Monday in June, for sale. And yet the facts agreed upon 
show that the defendant, between these dates, had on hand 
for sale not a single article of those with which he is charged 
with so dealing in the selling as to constitute him a merchant. 


S. Voullaire, for respondent. 


There is no difference between the man who buys hogs, 
cuts them up, and cures hams therefrom, and keeps them for 
sale at a store, stand, or place occupied for that purpose, and 
the man who has vestings, cloths, &c., to make therefrom 
coats, vests, pants, &c., and makes from them coats, vests, 
pants, &c., for such persons as may order them, and sells the 
same at a store, stand, or place occupied for that purpose. 
One by his labor has already changed the form of the article 
he had on hand into goods he has ready for sale ; the other 
by his labor changes immediately the form of the article he 
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has on hand into goods which he sells. (State v. Whittaker, 
33 Mo. 457.) 


DrybeEn, Judge, delivered the opinion of the court. 


The appellant was indicted for dealing as a merchant in 
the selling of goods, wares, and merchandise, viz., one coat, 
one pair of pants, and one vest, without having any license 
therefor continuing in foree. The cause was tried by the 
court without a jury, upon the facts agreed as follows: “ It 
is agreed that, for one year prior to the finding of the indict- 
ment in this case, the defendant was a tailor in the city of 
St. Louis, in St. Louis county ; that during said time he kept 
on hand, at his place of business in said county, a lot of 
cloths, cassimeres, and vestings, for the purpose of manu- 
facturing the same into suits of clothes, coats, pants, or vests, 
as persons might from time to time order them for their own 
use; that from the material on hand, as aforesaid, various 
persons selected such as suited them, and ordered the de- 
fendant to manufacture the same either intoa suit of clothes, 
or into coats, pants, or vests, for the personal wear of such 
persons, and the defendant did take the measure of such 
persons, and did so manufacture the material selected, and 
deliver the garments to such persons, and charge and receive 
pay for them when completed —such pay including the 
price of the goods, and the making of them into said gar- 
ments. It is further agreed, that, during said time, defend- 
ant kept no cloths, cassimeres, or vestings, on hand for sale, 
nor did he sell or offer any for sale, except as above set forth ; 
that during said time he did not keep on hand for sale, nor 
did he sell or offer for sale, any ready-made suits of clothes, 
or any ready-made coats, pants, or vests, except as before 
set forth; and that he did not manufacture any garments 
whatever for the trade to be sold again, manufacturing only 
to order, and for the individual wear of the persons having 
ordered them; that during said time he did not keep on 
hend for sale, nor did he sell or offer to sell, any cloths, cas- 
simeres, or vestings, except as hereinbefore set forth ; nor did 
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he in anywise, except as before stated, deal in the selling of 
goods, wares, or merchandise, at a store, stand, or place kept 
by him for that purpose. 

Defendant has a sign in front of his store, upon which 
is printed ‘merchant tailor,’’? and had no license to deal as 
a merchant during said time.” The court refused to declare 
the law to be, that, on the facts agreed, the defendant was not 
a merchant, but found the defendant guilty in manner and 
form as charged in the indictment, and rendered judgment 
accordingly. The defendant duly excepted, and has brought 
the case here by appeal. The act to tax and license mer- 
chants, under which the appellant was indicted, defines a 
merchant to be one “ who shall deal in the selling of goods, 
wares, and merchandise, at any store, stand, or place occu- 
pied for that purpose.” (Acts of 1859, p. 538,§ 1.) The 
definition implies the presence of stock in trade which, when 
the party dealing sells, may be presently delivered to the 
purchaser. (Id. § 6, p. 54.) 

To be a merchant in the sense of the law, the dealer must 
have on hand goods, wares, and merchandise ready for sale 
and present delivery, and must also actually deal in the sell- 
ing of the same. One who manufactures and supplies goods 
alone to the previous order of his customers, although he 
keeps on hand, but not for sale, the materials from which the 
manufactured articles are produced, is not a merchant within 
the meaning of the statute. The facts agreed in this case 
show that the business of the appellant consisted exclusively 
in fabricating suits and parts of suits of clothing for his cus- 
tomers, upon their previous orders. He was a manufacturer 
and not a merchant. The case in its facts and in principle 
is clearly distinguishable from the State v. Whittaker, 33 
Mo. 457. 

The court erred in refusing to declare the law as asked, 
and for this cause the judgment is reversed. The other 
judges concur. 
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JosepH W. Cuark, Ep. Cuass, ef a?., Respondents, v. THoMas 
MARSHALL AND James M. Hucues, Apmr’s, Appellants. 


Contract—Damages.—Where one party undertakes for a valuable considera- 
tion to furnish another with an abstract of title, or statement of the convey- 
ances and encumbrances affecting a tract of land, and incorrectly reports 
the quantity of land previously conveyed, he will be liable to respond in 
damages to the party who, relying upon such information, purchases the 
land. 


Appeal from St. Louts Court of Common Pleas. 


Plaintiffs, who were partners as bankers, sued defendants, 
who were employed in the business of investigating titles to 
land in St. Louis county, for giving plaintiffs a wrong state- 
ment of the number of feet remaining unsold in Kingsbury’s 
addition to the city of St. Louis, and then owned by the heirs 
of James W. Kingsbury, deceased. Defendants in the state- 
ment furnished represented 1200 feet unsold, and relying on 
said written statement plaintiffs purchased at a sale the one- 
third interest of Jules C. Kingsbury, one of the heirs, when 
in fact but 975 feet of said ground remained unsold on the 
26th of May, 1858, while defendants’ statement showed that 
1200 feet were unsold. The statement was as follows: 

‘“‘ We have made examination to ascertain what encum- 
brances are outstanding at this date against Jules C. Kings- 
bury, or his interest in the following real estate, to-wit :” 
[Then follows a description of several tracts and lots, num- 
bered 1, 2 & 9. Then follows a statement of the encum- 
brances up to that date.] We place the following nominal 
value on said property, viz: 

“On the lot corner Sixth and Locust streets, which is val- 
ued by the assessor at $12,200, say $30,000; on the lots in 
Kingsbury’s addition, 1200 feet of which remains unsold, 
say $10 per foot, $1200.” 

Defendants by their answer denied that they were called 
on for the statement of the number of feet unsold, but stated 
that they were called on solely for an abstract of encum- 
28—VOL. XXXIV. 
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brances at the time of the date of the abstract ; made a copy 
of the abstract part of their answer, and explained the cir- 
cumstances under which the number of feet was stated in the 
memorandum, stating nominal values and setting out parti- 
cularly the whole transaction. Upon the faith of this ab- 
stract, the interest of Jules C. Kingsbury was bought in by 
Edward Chase, one of the plaintiffs. 

Defendants asked the following instructions, which were 
refused : 

1. That if the court shall find from the evidence that plain- 
tiffs, or their agents, requested defendants to furnish plain- 
tiffs an abstract to show only the encumbrances on the inter- 
est of Jules C. Kingsbury in the property mentioned in the 
abstract given in evidence by plaintiffs; that it was at the 
time known to plaintiffs, as well as defendants, that Jules C. 
Kingsbury°’s interest in Kingsbury’s addition to St. Louis, 
mentioned in the petition, was an interest of one undivided 
one-third of said addition remaining unsold, and that plain- 
tiffs did not ask or request defendants to furnish any state- 
ment of the number of feet or quantity of said addition that 
so remained unsold; that whilst the clerk of plaintiffs was 
preparing the abstract, plaintiff asked him as to his opinion 
of the value of said Kingsbury’s interest in all the property 
mentioned in the abstract, who told him it would be but 
guess work, that no one could tell what it would sell for; 
that he supposed about three times the value fixed by the as- 
sessor would be about its value, and that plaintiff then re- 
quested him to see what value the assessor put on it, and add 
a valuation to the abstract; that defendant’s clerk accord- 
ingly examined the assessor’s book, and made the statement 
contained in the abstract at the foot thereof, intending it to 
be something like the proximate value, and without request 
made a rough estimate of the number of feet in said addition 
remaining unsold, only as a means of making up in his own 
mind an estimate of value, then in such case defendants are 
not responsible in this action for a failure in said addition 
unsold to hold out to 1200 fect. 
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2. That plaintiffs are not entitled to recover on the evi- 
dence before the court. 

3. That there is no evidence before the court that plain- 
tiffs have paid out or lost any money, or other thing, by rea- 
son of any false or other statement contained in the abstract 
in evidence. 

4, There is no evidence before the court that plaintiff con- 
summated a purchase of Jules C. Kingsbury’s interest in 
said addition as alleged, or by such purchase acquired any 
interest or title therein; that the oral testimony before the 
court is not sufficient to prove these facts. 

5. That if, before the second sale spoken of by the witness 
Kellogg, plaintiffs had been told that as much 1200 fect of 
Kingsbury’s addition did remain unsold, and on receiving 
this information Kellogg, for plaintiffs, called on defendants 
to ascertain the number of fect unsold, and further believe 
that defendant Marshall and said Kellogg then marked off 
on a map of the addition the true and correct number of feet 
not sold, and that plaintiffs were informed thereof before 
said second sale, then in such case defendants are not liable, 
although there may not have been 1200 feet unsold as stated 
in the abstract. 

The court gave of its own motion the following instruction : 

The court decides as the law of this case, that if the de- 
fendants were not employed by the plaintiffs to ascertain and 
report (among other things) the quantity of ground in 
Kingsbury’s addition, they are not liable in this action; but 
that if they were so employed, and incorrectly reported the 
quantity of said ground unsold at 1200 feet, and the plain- 
tiffs were misled thereby and bought land in said addition, 
supposing it contained the quantity represented by defend- 
ants, at the price of $2,000, when, in fact, it only contained 
975 feet, the defendants are liable to the plaintiffs for the 
value of said deficit of 225 feet at the price per foot the 
plaintiffs paid for said purchase, i. e., in the following pro- 
portion: as 1200 feet is to $2,000, so is 225 feet to the amount 
for which defendants are liable. 
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Knox & Kellogg, for respondents. 
Wm. T. Wood, for appellants. 


Bates, Judge, delivered the opinion of the court. 


There was no error in the refusal of the instructions 
prayed by the defendants. 

All that was proper in the first instruction was more briefly 
and clearly stated in the instruction given by the court. 

The second, of course we do not review. 

No error appears in the third and fourth, because we will 
not weigh the testimony ; and the court below may have re- 
garded the testimony as to Chase, one of the plaintiffs, as 
applying to all the plaintiffs, who composed, as the record 
shows, a business firm, and the oral testimony was received 
without objection. 

The fifth instruction was inapplicable to the issues made 
in the case. 

The instruction given by the court very fairly stated the 


case, both as to the issues and the measure of damages. 
Judgment affirmed. Judges Bay and Dryden concur. 


Rosert ArMsTRONG, &c., Respondents, v. Exiyan G. TurrLe 
AND Harvey W. Smitu, GARNISHEES OF WILLIAM RENTH, 
Appellants. 


Attachment—Garnishee—Fraudulent Conveyance.—A deed of trust made by a 
debtor conveying a stock in trade to secure notes not due, and reserving to 
the grantors the right to remain in possession, with the right of using and 
selling the property until the happening of some one of the contingencies, 
without accountability to any one for the proceeds of sales made in the 
mean time, is a conveyance for the use of the grantor, and is fraudulent 
and void as against attaching creditors ; and although the trustee may have 
taken possession of the goods, he will be held liable as garnishee to the 
attaching creditor for the property in his hands. (Bates, C. J., dissenting.) 


Appeal from St. Louis Circuit Court. 
By deed of trust dated April 10th, 1857, duly recorded, 
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William Renth and Catharine his wife conveyed to Harvey 
W. Smith, as trustee of Elijah G. Tuttle, all the stock in 
trade, merchandise and fixtures, situated in the store No. 
61 Fourth street, in the city of St. Louis, which store was 
then occupied by said Renth and wife, for carrying on the 
millinery business; the said stock and merchandise consist- 
ing of silk and straw bonnets, ribbons, millinery goods, 
and trimmings suitable for said business, in trust to 
secure the payment of four notes, of even date each, for 
$1368.07, at three, six, nine and twelve months, which said 
four notes were given in lieu of other notes returned under 
an agreement to extend the time of payment. Among the 
conditions of the decd were the following: 

‘Whereas, for their mutual benefit and the accommoda- 
tion of said Renth and wife, it is agreed between the parties 
hereto, that said parties of the first part shall remain in pos- 
session of the property hereby conveyed for the purpose, and 
with the right of using and selling the same in the regular 
course of their said business, in order to pay said indebted- 
ness out of the proceeds of said business, so long as said 
business shall be by them carried on in good faith and to the 
satisfaction of said Tuttle, or until or unless the said busi- 
ness should be interfered with, or the said property or any 
portions thereof seized or levied upon at the suit, claim or 
demand of any person other than said Tuttle, or the posses- 
sion thereof by said parties of the first part be in any man- 
ner molested or endangered ; in which event, or in case the 
said parties of the first part shall not conduct said business as 
aforesaid, it is hereby agreed that said trustee shall be, and 
he is hereby authorized and empowered as against all other 
persons, to enter and take possession of said property him- 
self, or by his agent, and the same to dispose of as herein- 
after mentioned. Now if the said William Renth, or any 
person for him, shall well and truly pay and discharge, at or 
before maturity thereof, respectively, each and every one of 
the notes above mentioned, with all interest thereon, then 
this conveyance shall be void, &c.; but if the said notes, or 
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either, or any part thereof, or any interest thereon, shall not 
be fully paid when due to the holder of such note or notes ; 
or if the said parties of the first part, or either of them, 
shall at any time before all of said notes are fully paid, be 
sued by, or the said property or any part thereof be levied 
upon, seized or attached at the suit, claim or demand of any 
other person ; or if said party of the third part shall believe 
(whether from unusual or forced sales by said parties of the 
first part, or from any disposal by them of said property or of 
any part thereof, not in the usual and legitimate course of 
their said business, as from their failure to perform any un- 
derstanding entered into between said Renth and wife and 
said Tuttle for the gradual payment of said notes) that his 
said debt is or may in any way be endangered, or this secu- 
rity therefor impaired, then and in either of the cases above 
specified this conveyance shall remain in force, and the said 
trustee himself, or by his agent thereto appointed by him, 
may in such case, and at the request of said Tuttle, at any 
time enter and take possession of the store above mentioned, 
and of the property hereinbefore conveyed, or any part there- 
of, and may proceed to sell the same at public or private 
sale, on the premises or elsewhere, in his diserction, in such 
manner as to quantity and time of sales, and upon such 
terms as to cash or credit, and giving such notice by adver- 
tisement, if any, as he shall deem for the best interest of all 
parties concerned,” &c., &. 

A judgment was rendered in the St. Louis Circuit Court 
on the 22d of April, 1857, in favor of plaintiffs, against Wil- 
liam Renth, for $1,297.78, upon which was issucd an execution 
on the same day, and on the 23d of April, 1863, the said ap- 
pellants were garnished. At the return term of said exe- 
cution, interrogatories were filed, to which appellants 
answered. Respondents filed denial of same, to which ap- 
pellants replied putting in issue whether the said deed of 
trust was fraudulent and void in law—fraudulent in fact, 
and the value of the goods conveyed and in possession of ap- 
pellants under said deed of trust. 
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The pleadings did not raise the question of off-set or the 
right of appellants to retain the proceeds arising from the 
sale of the goods conveyed to the amount of Tuttle’s claim. 
There was evidence tending to show the deed of trust fraud- 
ulent in fact. Appellants only claimed the goods and pro- 
ceeds thereof in virtue of said deed of trust. Renth and 
wife, after the execution of the deed of trust, continued in 
possession of the stock of goods, and continued to sell the 
same in the usual course of business until the 23d of April, 
1857, when H. W. Smith, at the direction of Tuttle, demand- 
ed and took possession, &c. The court tried the case with- 
out a jury, and after hearing the evidence and granting in- 
structions, found for plaintiffs the sum of $7,132.50, and that 
William Renth owed respondents $1,511.58, for which sum 
judgment was rendered against appellants in favor of re- 
spondents. Appellants filed a motion for a new trial, which 
being overruled, they appealed. 

The following instructions were given at the instance of 
plaintiffs : 

1. Plaintiffs ask the court to declare the law to be that the 
deed of trust, a copy of which is in evidence, is absolutely 
void upon its face, as a matter of law, as against the plain- 
tiffs, if they were creditors of Renth at the time of the exe- 
cution of said deed. 

2. If said Smith, pretending to act as trustee under said 
deed of trust, at the instance and request of Tuttle took pos 
session of the stock of goods (mentioned in said deed) be- 
longing to said Renth, and under the direction of said Tut- 
tle sold the same; and if at the time of the execution of said 
deed, antl if at the time of the taking of said goods, and the 
sale thereof, the plaintiffs were creditors of said Renth; and 
if at the time said Tuttle and Smith were summoned as 
garnishees herein, they had in their possession the stock of 
goods or the proceeds thereof; or if said Smith had the pos- 
session of said goods, or the proceeds thereof, under the di- 
rection of Tuttle, at the time he and Tuttle were summoned 
as garnishees herein, then the said Tuttle and Smith are 
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both liable to the plaintiffs in this proceeding for the reason- 
able value of said goods, or the proceeds thereof, not exceed- 
the amount of plaintiffs’ claim against said Renth. 

3. If the deed of trust, a copy of which is in evidence, is 
absolutely void on its face as a matter of law as against the 
plaintiffs, then neither the said Smith nor Tuttle had any 
right or color of right as against plaintiffs to interfere with 
the stock of goods mentioned in said deed ; and if said Smith 
at the instance of Tuttle, and as his agent, and for his bene- 
fit, took possession of said goods under pretence of right 
under deed of trust, and sold a part of said goods at the store 
of Renth at the instance of Tuttle, and paid the proceeds 
over to Tuttle, and moved the balance of the goods to Tut- 
tle’s store, and sold a part of said balance at the store of 
Tuttle at his instance, and paid the proceeds over to Tuttle, 
and a remaining portion of said goods were sold at auction 
at the instance of Tuttle, and the proceeds of such remaining 
balance were paid over to Tuttle, and while the said goods 
or the proceeds thereof were in the possession of said Smith 
or Tuttle, as above stated, they were summoned as garn- 
ishees herein, then plaintiffs are entitled to recover against 
them the value of the goods so taken and sold, not exceed- 
ing the amount of their claims against Renth; in such case 
it makes no difference whether Tuttle was a bona fide cred- 
itor of Renth or not, nor whether Tuttle credited the pro- 
ceeds of said goods to the payment of his debt due by Renth 
or not. 

To the giving of said instructions the defendants duly 
excepted. 

The following instruction was given at the in#fijAce of 
the garnishees : 

1. The court sitting as a jury declares the law to be, that 
the statements in the answer of the garnishees in this cause 
are evidence in their favor, and are presumed to be true until 
the contrary is made to appear by the plaintiffs. 

The following instructions were asked by defendants and 
refused, to which they duly excepted: 
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2. That it is a question of fact for the jury to decide upon 
all the evidence before them whether the deed of trust made 
by Renth and wife to Tuttle’s trustee, was made and in- 
tended to be for the use of said grantors ; and if the jury be- 
lieve that the said deed was not so made and intended, they 
will find for the garnishees. 

3. That the deed of trust in evidence from Renth and wife 
to Smith in trust for Tuttle, is not in itself fraudulent in law, 
nor is it void by its terms. 

4. That unless the jury believe from the whole evidence 
in the case that the deed of trust from Renth and wife to 
Smith was in fact made with a fraudulent intent, and that 
the trustee Smith had knowledge of and assented to such 
fraudulent intent, they will find for the garnishees. 

5. That it is incumbent on the plaintiffs in order to avoid 
the deed of trust in question, to prove to the satisfaction of 
the jury, that the same was made with a fraudulent intent 
in fact on the part of said grantors, and that such fraudulent 
intent was known and assented to by Smith the trustee ; and 
that although said deed, if in fact made for the use of said 
Renth, or if made with the fraudulent intent to hinder or 
delay other creditors of said Renth, would thereby be made 
void if the trustee knew of and assented to such fraudulent 
intent, yet it is for the plaintiffs to show that it was so made 
aside from the terms of said deed. 

6. The fact that said Renth was permitted to retain pos- 
session of the goods and merchandise mentioned in the deed 
of trust to Smith after the execution of said deed, is not of 
itself sufficient to make said deed void; if the jury also find 
that said deed was acknowledged and recorded in St. Louis 
county, and even though it was agreed between the parties 
thereto that said Renth and wife might retain possession 
and dispose of said goods, yet it is for the jury to find upon 
the evidence, whether, under all the facts of the case, the 
conveyance was in fact made and intended for the use of said 
Renth, or whether it was in fact made and accepted with any 
fraudulent intent as to the rights of other creditors of Renth; 
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and unless the jury believe from the evidence the said deed 
was made for the use of said grantors, or was made and ac- 
cepted with such fraudulent intent in fact as above, they 
will find for the defendants. 

7. That even though by agreement of said trustee said 
Renth was permitted to retain possession of the goods 
mentioned in said deed of trust, and to sell the same, 
yet if the jury believe that by and under such agreement, and 
as a condition thereof, said Renth and wife were to pay over 
all net proceeds of such sales to the trustee, to be applied on 
the debt secured by said deed, and that such possession and 
permission to sell were agreed to solely for the use and benefit 
of the creditors in the trust, and in order to secure the pay- 
ment of said debt, and not with any fraudulent intent in 
fact ; then if the jury also find that said deed of trust was 
duly acknowledged and recorded in St. Louis county, they 
will find for the garnishees. 

8. Although the jury believe that by agreement between 
the trustee and said Renth and wife, the latter were per- 
mitted to retain possession of the goods mentioned in said 
deed of trust, and to sell the same and receive the proceeds, 
yet if the jury also believe that such agreement was upon the 
condition that said Renth and wife should account for and 
pay over to the trustee, to be applied on the debt secured by 
said deed, all the net proceeds vf such sales as they might 
make, and that upon their failure so to do their right of pos- 
session and sale ceased under said agreement, then the court 
declares that such agreement does not make void said deed 
of trust; and if the jury further find that said deed was duly 
acknowledged and recorded in St. Louis county, and the 
plaintiffs have not otherwise proved to the satisfaction of the 
jury that said deed was in fact made with the intent to de- 
fraud other creditors of said Renth, and that such fraud was 
known and assented to by the trustee, then they will find for 
the garnishees. 

9. If the jury believe that the deed of trust in question 
was made bona fide for the purpose of securing the payment 
















































: 











MARCH TERM, 1864. 459 


Armstrong et al. v. Tuttle et al. 








of money due or to become due from Renth to Tuttle, and 
that said deed was understood by said Renth when he signed 
it, and that it was acknowledged before a notary public in 
St. Louis county, and recorded therein ; and further believes 
that the goods and merchandise therein mentioned were 
permitted by the trustee to remain in the possession of said 
Renth, and to be sold or disposed of by him for the sole pur- 
pose and with the understanding that all net proceeds of 
such sales should be accounted for and paid over by said 
Renth and wife to the trustee, to be applied on the debt so 
secured, and that said Renth and wife were not to retain 
possession or dispose of said goods except on conditinn of so 
accounting and paying over them, such understanding or 
agreement did not avoid or invalidate said deed ; and unless 
the plaintiffs shall have otherwise proved to the satisfaction 
of the jury that said conveyance was made with a fraudulent 
intent, or with the intent on the part of said Renth and wife 
thereby to hinder or delay other creditors, and also that said 
Tuttle or Smith knew of and assented to such intent, the 
plaintiffs cannot recover. 

10. If the property mentioned in the decd of trust in 
question, or any part thereof, was delivered by Renth or with 
his consent to Tuttle or his agent, for the purpose and with 
the understanding that the same was to be sold by the latter 
and the proceeds applied towards payment of a bona fide ex- 
isting debt from Renth to Tuttle, then the possession of such 
property by Tuttle or his agent did not constitute an indebt- 
edness on their part to said Renth, except for the excess in 
value of such property over the debt of said Renth to Tuttle, 
to which it was to be so applied, and it is for the plaintiffs to 
prove that either of the garnishees were in any manner in- 
debted to said Renth when summoned in this cause. 

The 11th instruction is given in the opinion of the court. 


Lackland, Cline §- Jamison, for respondents. 


The deed of trust upon its face, against plaintiffs, who 
were creditors, was fraudulent and void. 
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1. It was for the use and benefit of the grantors, and void 
under the first section of the act concerning fraudulent con- 
veyances. It conveyed all the stock of millinery goods, and 
it expressly states that it was granted for their mutual bene- 
fit, thereby meaning all parties to the deed. It also provides 
that the grantors should remain in possession of the goods 
conveyed for the purpose, and with the right of using and 
selling the same in the regular course of their said business, 
which was the millinery business. (Brooks v. Wimer, 20 
Mo. 503; Zeigler v. Maddox, 26 Mo. 577.) 


H. Hitchcock, for appellants. 


The deed of trust, read in evidence in this cause, was not 
void upon its face as a matter of law. The first instruction 
given by the court below, at the instance of plaintiffs, declar- 
ing said deed so void, was erroneous. The issue of fraud should 
have been submitted to a jury, or found by the court sitting 
asa jury. It was for like reasons error to refuse the ninth 
instruction prayed by garnishees. 

It is of importance to review the rulings heretofore made 
by this court upon this question, under the first section of 
the act concerning fraudulent conveyances, which declares 
that “‘ every deed of gift and conveyance of goods and chat- 
tels, in trust to the use of the person so making such deed 
of gift or conveyance, shall be void, as against creditors ex- 
isting and subsequent, and purchasers.” 

The uniform principle upon which all these rulings have 
been made being shown by a comparison of the cases, the 
error here complained of is manifest. 

In this case the deed of trust recites an agreement that 
the grantors, Renth and wife, should ‘ remain in possession 
of the property hereby conveyed, (which was a stock of 
millinery goods in a store occupied by them, in the business 
of manufacturing and selling millinery articles,) for the 
purpose and with the right of using and selling the same in 
the regular and usual course of their said business ;”’ but, 
observe, for what purpose? on what condition? for whose 
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benefit is this right expressly declared? “in order (the sen- 
tence continues without interruption) to pay said indebt- 
edness” (namely, the indebtedness of said grantors to the 
cestui que trust, in the deed already recited therein) out of 
the proceeds of said business ; and further, under what limita- 
tion is even this condition declared ? “‘so long,” (still con- 
tinuing the same sentence) ‘‘so long as said business shall 
be carried on by them in good faith and to the satisfaction 
of said Tuttle;”’ with the further condition, that any at- 
tempt by any other creditor to seize said goods should also 
give to the trustee the right, personally, or by some other 
agent, to enter and take immediate possession. 

It thus appears, touching the agreement, that the grantors 
should remain in possession and dispose of the property con- 
veyed; that said agreement involved the following express 
conditions : 

1. That such right of possession and sale by the grantors 
was given solely in order to enable them to pay the debt se- 
cured by the deed out of the moneys they might receive for 
the goods. 

2. That such right was to exist only so long as the gran- 
tors carried on the business “ in good faith.” In good faith 
towards whom? Evidently and exclusively towards the 
creditor by whose permission and to pay whose debt it was 
to be carried on at all. 

3. That as to the existence of this * good faith,” and their 
faithful compliance with this condition, the creditor himself 
was to be the sole judge, it being required to be carried on 
not only “in good faith ” in fact, but also “ to the satisfac- 
tion of said Tuttle.” 

The following are all the cases in which this court has 
passed upon or construed the first section of the “ Act con- 
cerning fraudulent conveyances,” and it need hardly be re- 
marked that in no case has this court held a deed of trust 
fraudulent and void on its face, except on the ground that 
it was made to the use of the grantor. All other questions 
of fraud have been repeatedly held to be questions of fact, to 
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be determined by a jury: Shepherd v. Trigg, 7 Mo. 151; 
Ross v. Crutzinger, id. 245; Milburn v. Waugh, 11 Mo. 
369; Robinson’s Exr’s vy. Robards, 15 Mo. 467; Brooks v. 
Wimer, 20 Mo. 503; Walter v. Wimer, 24 Mo. 63; Martin 
v. Maddox, id. 575; Martin v. Rice and Maddox, id. 581; 
Zeigler v. Maddox, 26 Mo. 575; Stanley v. Bunee, 27 Mo. 
269; Billingsly v. Bunce, 28 Mo. 551; Howell v. Bell, 29 
Mo. 137; Johnson v. McAllister, 30 Mo. 831; id. 8S. C. 331; 
State, to the use, &., v. Tasker, 31 Mo. 445; Voorhis v. 
Langsdorf, id. 451; State, to the use, &c., v. D’Cnch, id. 
453. 

That a deed of trust of chattels is not void on its face, 
necessarily, because it either—a. Prefers one or more credit- 
ors to the exclusion of others. (Shapleigh v. Baird, 26 Mo. 
322; Johnson vy. McAllister, 830 Mo. 3831; Woods v. Zim- 
merman, 27 Mo. 107; Johnson v. McAllister, 30. Mo. 331.) 
b. Authorizes the trustee or assignee to sell on credit. (Mil- 
burn v. Waugh, 11 Mo. 369; Howell v. Bell, 29 Mo. 137; 
State, to use, &e., v. Tasker, 31 Mo. 445.) c. May be good in 
part and bad in part, depending on the nature of the articles 
conveyed by it. (State, to use, &c., v. D’Cnch, 31 Mo. 458 ; 
Voorhis v. Langsdorf, compare it, 451; State v. Tucker, 31 Mo. 
445; Brooks v. Wimer, 20 Mo. 503; Stanley v. Bunce, 27 Mo. 
269, 271; Howell v. Bell, 29 Mo. 137; State v. Tasker, 31 
Mo. 445; Voorhis v. Langsdorf, 31 Mo. 451; Martin v. 
Rice & Maddox, 24 Mo. 581; Brooks v. Wimer, 20 Mo. 
503 ; Howell v. Bell, 29 Mo. 137.) 

If, however, this court shonld be of opinion that the deed 
was properly held void on its face, then it is contended that 
the court below erred in refusing instructions prayed by the 
garnishees, and especially the 11th instruction, prayed by 
garnishees. For if said deed was void on its face, and was 
so properly declared by the court, which we deny, it was so 
under the first section of the “ Act concerning fraud ulent 
conveyances,” as being in trust to the use of the grantors. 

Now, it is held expressly by this court, in the case of the 
State, to use, &c., v. Tasker, 31 Mo. 445, that in all such 
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cases the decision does not relate to the motives or inten- 
tions of the parties, nor does it impute any actual fraudulent 
intention to the grantors or grantor, but is based solely upon 
a principle of public policy, and the purpose and effect of 
the law in all such cases is simply to make the deed inope- 
rative and void. It becomes a blank paper; no rights are 
created by it, and it is as if it had never been made. 


Knox & Smith, for appellants. 


In this case the defendants were summoned as garnishees 
on the 23d day of April, 1857. The evidence shows that 
defendants took possession of the goods in the store No. 61 
Fourth street, on said 23d day of April. 

The evidence relied upon by the plaintiffs to establish the 
allegation of fraud, is a deed of trust from one Renth and 
wife to the defendant Smith, (trustee,) to secure a debt due 
from Renth to Tuttle, dated April 10, 1857. 

In this deed of trust it is provided that the parties of the 
first part should remain in the possession of the property, 
to use and sell the same in the usual course of business, in 
order to pay the indebtedness of said parties of the first part, 
so long as Tuttle should be satisfied with the manner in 
which the business was conducted. The deed of trust, above 
referred to, the court below declared, as a matter of law, to 
be fraudulent and void as to creditors, the court holding that 
said deed is a conveyance to the use of the parties making 
said deed. What use the deed in question could create for 
the parties of the first part it is difficult to comprehend. 
They only retained the possession of said property to sell 
the same, and apply the proceeds of such sale to the payment 
of their debts, and by the terms of said deed they were not 
permitted to apply such proceeds to any other use. 

- The deed read in evidence was not fraudulent in law, as 
to creditors. (See 11 Mo. 869; Waugh v. Milburn, 15 Mo. 
416; Kuykendall v. McDonald, 29 Mo. 135; Howell v. Bell, 
20 Mo. 468, 506; Gates v. Labeaume,19 Mo. 17; 10 Pick. 
199.) 
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Even if the deed of trust be void as to creditors, yet if 
Smith took possession of the goods in question, such posses- 
sion gave him the right to sell said goods and apply the pro- 
ceeds to the payment of the indebtedness of Renth to Tuttle. 
The deed of trust was undoubtedly good as between the 
parties. The plaintiffs only claim to hold the proceeds of 
the goods in the hands of the defendants. The defendants 
were in the lawful possession for an honest purpose, and 
what extent a constructive fraud can there be in such a case ? 
The constructive fraud is supposed to come from the terms 
of the deed and from the fact that the parties of the first 
part to said deed retained the possession of the property 
conveyed. In this case the trustee had taken possession of 
the property before he was summoned as garnishee. There 
was no possession to the use of the parties executing said 
deed, but a possession for the purpose of selling the property 
to pay an honest debt. 

If the law, as declared by the court, be correct, then an 
honest creditor, who has received of his debtor the payment 
of a bona fide debt, (if said payment were received from a 
trustee who had sold property conveyed to him by a deed 
constructively fraudulent as to creditors,) can be compelled, 
many years after the creditor has so received payment, to 
pay the same money to some other creditors. 


DrybdEN, Judge, delivered the opinion of the court. 


There is nothing in this case to distinguish it in prin- 
ciple from Brooks v. Wimer, 20 Mo. 503; Walter v. Wimer, 
24 Mo. 63; Martin v. Maddox, 24 Mo. 575; Stanley v. 
Bunce, 27 Mo. 269. 

Renth and wife were carrying on the business of milliners 
in St. Louis, and having become indebted to the appellant 
Tuttle, and the debt having become due, they got an exten- 
sion of the time of payment three, six, nine, and twelve 
months, they conveying their stock in trade and fixtures in 
their store to the appellant Smith, in trust as security for the 
debt. The deed expressly reserved to the grantors the right 
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to remain in possession of the property thereby conveyed, for 
the purpose and with the right of using and selling the same 
in the regular and usual course of their said business, until 
the happening of some one or more of the contingencies 
in the deed specified, but without any accountability to any 
one for the proceeds of the sales made in the mean time. 
The deed, so far as it affected the stock in trade, was a con- 
veyance in trust to the use of the grantors, and it was the 
duty of the court to declare it void as to the respondents if 
creditors, under the Ist section of the act concerning fraud- 
ulent conveyances. As decided in Stanley v. Bunce, a deed 
may be good in part and bad in part; and if it be conceded, 
as the appellants contend under the authority of that case, 
that the fixtures conveyed in the deed in this case were not 
in trust to the use of the grantors, because they were not in- 
tended by the parties to be embraced within the reservation 
of the power of sale, still the respondents’ first instruction 
declaring the deed void was not erroneous. 

The instructions of the court ought to be shaped with ref- 
erence to the issue under trial and the evidence bearing upon 
it. In this case the only property the ownership of which 
was involved in the issue was the stock in trade. 

The deed being offered as evidence, it was the duty of the 
court to declare its legal effect as bearing upon the issues, 
but not as to any matter foreign to the issues. 

In any view we can take of the case, the respondents’ first 
instruction was properly given. The refusal of the appel- 
lants’ eleventh instruction, as follows, is urged as a further 
ground for the reversal of the judgment, viz: “If the jury be- 
lieve that before either of said garnishees was summoned in 
this cause, and at the time of issuing the execution herein, 
said Wm. Renth was indebted to said Tuttle, and that any 
money or property of said Renth had come into the posses- 
sion of said Tuttle or his agent with the consent of said 
Renth, and for the purpose and with the understanding on the 
part of said Renth and said Tuttle that such money or prop- 
29—VOL. XXXIV. 
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erty, or the proceeds thereof, were to be applied as a credit 
on said Renth’s indebtedness aforesaid; and further believe 
that such receipt and application were bona fide, and not with 
an intent to hinder or delay other creditors of said Renth, so 
far as Tuttle knew or assented to, then the jury are in- 
structed that the receipt and possession of such money, prop- 
erty or proceeds, with the bona fide intention and under- 
standing aforesaid, does not constitute an indebtedness on 
the part, of said Tuttle to Renth; nor can the said plaintiffs 
recover in this action for any such money or property, or pro- 
ceeds thereof, unless they have proved that the amount or 
value of the same exceeded the entire indebtedness of Renth 
to Tuttle, to which it was so to be applied, and in any case 
can only recover the excess so proved to an amount not ex- 
ceeding the sum due or the judgment in favor of the plain- 
tiffs against Renth.”’ A prime objection to this instruction 
is that there was no evidence in the case on which to base it. 
The effect and operation of the deed upon the property in 
dispute was, as we have seen, a question of law for the court, 
and had already been passed upon and the instrument de- 
clared void. Aside from the deed, there was nothing in the 
case showing, or tending to show, any agreement or under- 
standing whatever between Renth and Tuttle in regard to 
the property; and the attempt to induce the jury to find a 
verdict on the supposed understanding between Renth and 
Tuttle was but an ingenious device to make a void deed 
answer the purpose of a valid one. 

The appellants came into possession and claim the prop- 
erty in controversy under the conveyances from Renth, as 
is shown as well by their pleadings as by the evidence in 
the case, and with it they must stand or fall. No error is 
found in the record. Let the judgment be affirmed; Judge 


Bay concurring. 


Bates, Judge. I dissent upon the ground that garnish- 
ment is not the proper proceeding. I think that the plain- 
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tiff’s rights against the garnishee are neither greater nor less 
than those of defendant, in whose shoes he stands. I think 
that cases of this character form no exception to the general 
rule in garnishments. 


——__430e>—— 


Hitary Duruam, Respondent, v. Joun F. Darsy, Apm’R OF 
Henry Durnam, Appellant. 


Practice—Partition—Final Judgment.—The judgment, that partition be made, 
is interlocutory only ; the final judgment, from which an appeal lies, is the 
order of the court confirming the report of the commissioners, or directing 
a sale of the property. (R. C. 1855, p. 1122, § 68.) 


Practice—Partition—Appeal.__Where the judgment of the court is for a par- 
tition of the property, and directs that the land be sold by the sheriff, 
the judgment is final, and the appeal must be taken at the same term 
at which such judgment is entered. An appeal taken at the succeeding 
term after the confirmation of the sheriff's report of sale, is taken too late, 
and the appeal will be dismissed. 


Appeal from St. Louis Land Court. 
A. J. P. Garesché, for respondent. 
G. Woodson, for appellant. 


Bates, Judge, delivered the opinion of the court. 


This was a suit for partition of land. At the March term, 
1859, of the St. Louis Land Court, judgment was given de- 
termining the rights of the parties, and, as partition in kind 
of the land could not be made without great prejudice to the 
owners, ordering a sale of the property without the appoint- 
ment of commissioners. 

At the subsequent October term of the court, the sheriff 
made a report of his sale of the property, which was con- 
firmed by the court. The defendant moved the court to set 
aside the report of sale and the judgment of partition ; 
which motion was overruled, and the defendant appealed to 
this Court. 
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The appeal was taken too late. The judgment at the 
March term, when the order of sale of the property was made, 
was the final judgment from which the appeal should have 
been taken. (R. C. 1855, p. 1122, § 68.) There remained, 
then, nothing for the court to do in order to perfect the judg- 
ment. The statute does not require any action of the court 
upon the sheriff’s report of sale, though of course the proper 
execution of the order of sale is under the control of the 
court, in like manner as it may control the execution of 
other orders; and if the court should err in its orders as to 
the execution of the order of sale, an appeal would lie to 
this court for the correction of such error. But the present 
case is intended to reverse the judgment rendered at the 
March term, and the appeal from that judgment was taken 
too late. 

Appeal dismissed. Judges Bay and Dryden concur. 


ARCHIBALD C. Goppin, Plaintiff in Error, v. Louis A. WEL- 
TON et al., Defendants in Error. 


Boats and Vessels-—Charter Party——Loss.—-In a charter party of a boat to run on 
the Missouri river, it was stipulated that ‘‘in case of loss the boat should 
be at the risk of the owners ;” held, that the loss contemplated was not the 
total destruction of the boat, but such a loss as would entirely defeat the 
object of the contract, the running of the boat. 


Error to St. Louis Court of Common Pleas. 


This action was brought upon a supposed liability of de- 
fendants originating out of the following charter party: 
““We have this day chartered of A. C. Goddin the steamer 
Keystone, with her fixtures, tackle, &c., to be run in the 
Missouri river for the term of one month, for which we hereby 
obligate ourselves to pay the sum of fifteen hundred dollars; 
and if we elect to keep her longer, hereby bind and obligate 
ourselves to keep her for three months from date, or until 
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the close of navigation in said river, and pay in considera- 
tion of the use of the boat at the rate of one thousand dol- 
lars per month, charter money, to be paid monthly at the 
office of Messrs. J. O. Carson & Co. We further obligate 
and bind ourselves to have the boat well officered and care- 
fully handled and taken care of, and returned to said God- 
den at the wharf in the city of St. Louis, in as good order 
as she now is (ordinary wear and tear excepted) free of all 
indebtedness and encumbrances of every kind contracted or 
incurred while we have her, and pay as above specified un- 
til so returned and delivered. St. Louis, August 29, 1856. 
Louis A. Welton, (principal.) J.O. Carson & Co., (secu- 
rities.) 

“It is hereby understood that in case of a loss of the said 
boat she will be at the risk of the owners. A. C. Goddin, 
(for owners,) Louis A. Welton.” 

The charterers proceeded to run the boat under the terms 
of the charter party, until about the 29th Nov., 1856, when 
she struck upon a log, or rock, in the Missouri river and 
sunk. A recovery was sought upon two grounds; /irst, be- 
cause the accident was caused by the mismanagement and 
unskilfulness of defendants, and those in charge of the 
boat; and, secondly, that the defendants did not cause any 
repairs to be made on said boat, and did not deliver her to 
the plaintiff at the wharf in St. Louis, as by the charter 
party they contracted to do. The petition stated the sink- 
ing of the boat, its being subsequently raised, and that she 
was taken on to the docks and repaired at a cost in all of 
$4,048, including charter money claimed for the time she 
was in the docks. The petition stated that the boat, after 
she sunk, was abandoned by defendants, and plaintiff was 
compelled to send persons and agents to take charge of said 
boat, in order to save her from destruction, and take her and 
place her in docks for repair. 

The first ground was abandoned at the trial, and recovery 
sought only on the second ground ; the plaintiffs contending 
that there was no loss of said boat within the meaning of 
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the charter party, and that charterers were liable for all ex- 
cept that. 

On the trial, there was evidence tending to prove that the 
boat ran on to a sunken log, or rock, not before known to 
exist; that she sunk almost immediately ; that her bow lay 
upon the shore in 33 feet water; that she laid upon the bot- 
tom of the river with the water about 5} feet at her stern, 
and from 8 to 12 feet at her starboard side, which was to- 
wards the main body of the river. That as soon as she sunk, 
the officers and crew of said boat constructed a bulkhead 
around the break in the bottom and endeavored to pump 
her ont, and continued their efforts until they found them 
unavailing; that when they had stopped, the wrecking boat 
came up the river to her, but said that they would do noth- 
ing unless the defendant Welton, captain, would surrender 
said boat to them ; that there was danger of the sand wash- 
ing from under her and of her breaking in two, and that if 
she had lain there long, the ice would have cut her up; that 
without the assistance of the bell boat she would have been 
a total loss. 

Upon the trial, the plaintiff asked the court to give the 
following instructions, all of which were refused: 

1. If the jury believe from the evidence, that the steamer 
Keystone, at the time she was sunk and secured to the shore 
of the Missouri river, was not so injured but that she might 
within a reasonable time, by the use of proper means availa- 
ble to her officers, have been raised and put afloat again in a 
condition to be navigated, she was not lost within the mean- 
ing of the terms of the contract sued on, and it was the duty 
of the defendant Welton to use and employ, at his own ex- 
pense, all necessary and available means and agencies to raise 
and put her afloat; and if they find that the employment of 
a wrecking or diving-bell boat was necessary to that end, 
and that such a boat was employed by said Welton for that 
purpose, said Welton was in law bound to pay the reasona- 
ble expense of such employment, and also the expense con- 
nected with the navigation of the Keystone to St. Louis, 
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and the expense of her dockage at St. Louis, if the jury be- 
lieve that such dockage was necessary in order to her being 
properly repaired, and the expense of such repairs as were 
necessary to put her in good erder and condition as when 
she was chartered, ordinary wear and tear excepted ; and if 
the jury find that the plaintiff has, by reason of the failure 
of defendants to pay any of said expenses been obliged to 
pay any of said expenses, then he is entitled to recover any 
amount as paid by him, with interest from the time of its 
payment. 

2. If the jury find the facts for the plaintiff under the fore- 
going instruction, they will also find for him the amount 
which acerued for the hire of the boat, as stipulated in the 
contract sued on, from the day the boat was sunk until the 
day she was delivered to the plaintiff at St. Louis after she 
was docked and repaired, with interest from the last named 
day. 

3. If the jury believe from the evidence that the surrender 
of the Keystone by the defendant Welton, to the wrecking 
boat Sub-marine No. 6, was made without the authority or 
consent of the plaintiff, such surrender did not discharge 
said Welton from the duty in relation to the Keystone, or 
from the liability for expenses as set forth in the first in- 
struction above given at the request of the plaintiff. 

The court gave of its own motion: 

If the jury believe from the evidence, that the sinking of 
said boat was the result of an accident arising from the 
perils of navigation, and not occasioned by any want of 
care or skill of the said defendants, or either of them, or 
the servants or agents of them or either of them; that 
said boat was sunk and lay upen the bottem of the river 
with her hold full of water, and in portions over her deck ; 
that said boat could not be raised by any exertions of the 
officers and crew of said boat, but would without the ex- 
ertions and appliances of the bell boat have become wrecked 
and lost, then the defendants were not liable for any dam- 
ages resulting from said accident. But if the boat could 
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have have been raised and put afloat by the officers and 
crew, or by any means in their power, they had no right 
to abandon her and give her up to the control of the div- 
ing-bell boat; and in this case the defendants are liable for 
the costs and expenses of raising the boat, bringing her to 
the port of St. Louis and repairing her damages, and also for 
the hire of the boat until she was raised and delivered to the 
plaintiff, less the amount of $794.14, admitted to have been 
received from George K. Budd for insurance. If the jury 
find for the plaintiff, they may allow him interest on the 
amount of the cost and expenses from the time he paid them, 
and on the hire of the boat from the time it was delivered 
up to him. 

The plaintiff thereupon took a non-suit, with leave to 
move to set the same aside. 





Drake §- Wood, for plaintiff in error. 


There is no principle of law which makes the underwriters 
liable in the case of a merely partial loss of the ship, &e. 
(Bradley v. The Maryland Insurance Company, 12 Peters, 
878.) Repairing injuries, not amounting to half the value 
of the ship, does not authorize abandonment for loss. (Same 
case.) In the same case this principle recognized, “ If in all 
human probability the expenditures which must be incurred 
to deliver the ship from peril at the time, as far as any rea- 
sonable calculation can be made beyond half her value, and 
if her distress and peril be such as would induce a conside- 
rate owner uninsured and upon the spot, to withhold any at- 
tempt to get the vessel off, because of such apparently great 
expenditure, the abandonment would doubtless be good.’ 
Same case fixes the question of value. (5 Peters, 604.) 


Glover & Shepley, and F. C. Sharp, for defendants in 
error. 


The defendants submit the following points and authorities: 
I. It is certain that the loss spoken of in the addendum to 
the charter party, and for which the said defendants were 
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not to be liable, does not mean an absolute annihilation of 
the vessel, as many portions would exist no matter how the 
vessel was destroyed. The words used in the charter party 
are to be construed in reference to the circumstances sur- 
rounding the transaction. It is perfectly well known that 
on the western waters there is no such thing as the total 
destruction of the boat. In the cases where the loss ap- 
proaches nearest to the entire destruction of the boat, there 
is always the “apparel and furniture,” portions of the cabin 
and the boilers and machinery saved; all this was perfectly 
well known to the parties when they entered into the agree- 
ment, and, therefore, it is obvious that they did not mean the 
total destruction of the boat when they made use of the 
term “ loss.” 

II. The word as used must be construed in reference to the 
subject matter about which it was used, and must be taken to 
be used in its technical sense. The matter of insurance has 
so interwoven itself into the whole of maritime subjects, that 
words which have a definite and fixed meaning, as connected 
with insurance and agreements in reference to insurance, are 
used in other maritime agreements with the same meaning. 

The word “loss” as used in reference to matters of in- 
surance is a generic term, that includes within its signification 
both a ¢otal loss and a partial loss, and one just as much as 
the other. 

III. But even if it be admitted that by the expression is 
meant a total loss, yet the loss as proved here is a total loss, 
for which the owners at common law would be entitled to 
abandon the boat to the insurers. (Cambridge v. Adderton, 
Ry. & Mood, 60; King v. Middletown Ins. Co., 1 Conn. 184; 
King v. Hartford Ins. Co., 1 Conn. 333; 2 Arnould on Ins., 
1008.) 

The only reason why in all cases similar to the present 
one there is not an abandonment of the boat to the insurers 
is, that there is a special provision inserted in all the policies 
upon boats navigating the western waters, which forbids them 
to abandon. 
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Indeed it enters into the idea of the right to abandon, not 
only that the vessel exists in specie, but there must also be a 
chance of recovery. If the vessel exists in specie, and there 
is no chance of recovery, then there is no necessity for an 
abandonment. (2 Arnould on Ins., t. p. 1087; Brig Sarah 
Ann, 2 Sum. 215-16; 11 Johns. 295.) 

That it was a total loss within the meaning of the law is 
beyond question. She could not be raised ; she was in dan- 
ger of breaking up; all the appliances that could be used 
were used. Therefore, it was a total loss, unless such ex- 
traordinary means as the parties owning the bell-boats use 
could raise her, paying to them 383 per cent. of the value of 
the boat for the salvage service; and if they were bound to 
pay that, they would be bound to pay five-sixths of the value 
if she could be raised. 

IV. Apart from any technical meaning, the charter party 
taken together, shows that the addendum was intended to 
protect the charterer from any loss, total or partial. 

The true rule of interpretation as to charter parties, has 
been laid down by the Supreme Court of the United States, 
in the case of Raymond v. Tyson, 17 How. 53, when the 
court held that charter parties have frequently unprecise and 
inconsistent stipulations, and they must, like other mercan- 
tile contracts, be liberally interpreted in furtherance of the 
intention of the parties. 


Bates, Judge, delivered the opinion of the court. 


The instruction given in this case is based upon avery fair 
construction of the contract, which is the foundation of the 
suit. The main object of the contract was the chartering of 
a steamboat to run in the Missouri river, and this contro- 
versy arises upon the construction of that part of it which 
declares that “in case of a loss of the said boat she will 
be at the risk of the owners.” The plaintiff contends that 
the accident which happened to the boat did not cause its 
loss, while the defendanis contend that the boat was lost 
within the meaning of the contract. 
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It is obvious from the language of the contract, that an 
entire destruction or annihilation of the boat was not the 
loss contemplated by the parties when they made the con- 
tract; and it is very reasonable to conclude that the loss in- 
tended was such as would entirely defeat the object of the 
contract, that is, the running of the boat in the Missouri 
river. In this view, the instructions asked by the plaintiff 
were manifestly wrong, and were properly refused, and the 
instruction given by the court was fully as favorable to the 
plaintiff as it could properly be; as it made the defendants 
liable if the boat could have been raised and put afloat by 
any means in the power of its officers and crew. 

Judgment affirmed. The other judges concur. 


—_+200<0+——_. 


SAMUEL SpeNceR, Defendant in Error, v. Georcre DEaGLe, 
Plaintiff in Error. 


Attachment—Fraudulent Conveyance.—In an attachment brought on the ground 
that defendant had fraudulently conveyed his property and effects, it must 
be shown that conveyance was made for a fraudulent purpose or with 
fraudulent intent; it is not sufficient that the effect of the conveyance was 
to delay creditors. 


Error to St. Louis Common Pleas Court. 


Sharp & Broadhead, and Voorhis, for plaintiff in error. 


I. Under the allegation of fraud, as set forth in the affida- 
vit, the plaintiff simply introduced as evidence a deed of 
trust made by defendant. The deed is not fraudulent on its 
face. The question was, then, upon extrinsic facts, and was 
for the jury. The plaintiff asked no instruction on the ques- 
tion of fraud. He, however, brought the matter before the 
jury by the introduction of the deed. The doctrine of the 
court is, that there must appear an intent to hinder and de- 
lay creditors; that the mere effect of the deed to do so will 
not invalidate it, unless it isa voluntary deed. This is not 
such a deed. (Gates v. LeBaume, 19 Mo. 17.) 
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With the evidence before the jury, it was the duty of the 
court to instruct on the question of fraud. (Johnson v. 
McAllister, 50 Mo. 327; Potter v. McDowell, 31 Mo. 62.) 
Otherwise the jury were liable to be misled by the introduc- 
tion of the deed, as was undoubtedly the case here. It ap- 
pears from the evidence that a part of the consideration of 
the deed was a contingent liability. A contingent liability 
itself is sufficient consideration to support a deed of trust. 
(Hawkins v. May, 12 Ala. 673; Roden v. Jaco, 17 Ala. 344; 
Graham vy. King, 15 Ala. 563; 5 Porter, Ala. 191; Thurston 
v. Prentiss, 1 Mich. 193.) 

The deed, therefore, was good, and any attitude of the 
same before a jury, which could lead their minds to the idea 
that it was fraudulent, required to be properly explained by 
the court in an instruction. It was error in the court to re- 
fuse defendant’s instruction on the subject of fraud. 


Knox § Smith, for defendant in error. 


The deed of trust is fraudulent on its face. It purports 
te convey liquors and cigars and perishable property, and 
it appears from the deed that the defendant was to continue 
in possession of the property conveyed, and buy and sell 
in the usual course of business. 


Bates, Judge, delivered the opinion of the court. 


This was a suit by attachment upon an account for goods 
sold and delivered. The affidavit for the attachment stated, 
that by contract the defendant was bound to pay for said 
property on delivery; that the defendant had fraudulently 
conveyed or assigned his property so as to hinder and delay 
his creditors; and that the defendant was about fraudulently 
to conceal or dispose of his property or effects, so as to hin- 
der or delay his creditors. 

The defendant filed a plea in the nature of a plea in abate- 
ment, putting in issue the truth of the facts alleged in the 
affidavit. Upon the trial of the issues thus made, the jury 
ren lered a general verdict for the plaintiff, upon which judg- 
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ment was rendered that the defendant “had fraudulently 
conveyed or assigned his property so as to hinder or delay 
his creditors in manner and form as alleged in the petition 
herein.”” No objection was made or preserved as to the form 
of the verdict or judgment. 

At the trial some evidence was given tending to prove that 
the articles sold and delivered were by contract to have been 
paid for on delivery. The evidence was different as to some 
articles from what it was as to others. 

Evidence was also given that the defendant had given a 
deed of trust of personal property to secure a note for $2,500; 
and the defendant himself gave testimony tending to prove 
that he did not owe the whole amount of $2,500 mentioned 
in the note, but that he owed a portion of it, and the remain- 
der of the note was intended to cover money and goods which 
he expected to receive from the payee. The note was also 
ante-dated. There was no evidence given tending to prove 
that the defendant was about fraudulently to conceal or 
dispose of his property or effects. 

Among other instructions the court gave for the plaintiff 
the following: 

“Tf the jury find from the evidence that before the insti- 
tution of this suit the plaintiff had sold merchandise to de- 
ffidant which was to be paid for on delivery, and which was 
not so paid for, they will find for the plaintiff.” 

The form of this instruction is objectionable in that it ap- 
plies to merchandise generally, when it should have confined 
the inquiry to that referred to in the issue. The defendant 
may not have been injured by it, and it is referred to because 
the case must be reversed for another reason. 

The defendant asked the following instruction, which was 
refused : 

“‘ This jury are instructed that to render the deed of trust 
in question fraudulent as to Deagle’s creditors, it must ap- 
pear from the evidence, and you must be satisfied that the 
deed was executed for that purpose. It is not enough that 
the effect of the deed is such as to delay creditors of defend- 
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ant, he must have executed it with that purpose and in- 
tent.” 

This instruction should have been given. The deed itself 
appeared to be fair, and made in good faith, and the intent 
to delay creditors was necessary to constitute it a fraud 
upon them. Other instructions were given, and others re- 
fused, which it is not necessary now to notice. 

After the judgment upon the plea to the affidavit, the de- 
fendant made no further answer, and final judgment was 
given against him. The final judgment, and the judgment 
upon the issue made by the plea to the affidavit, are re- 
versed and the cause remanded. 

Judges Bay and Dryden concur. 


——_+e ee, 


JuLius N. WeBer, Respondent, v. Jonn C. DEGENHARDT, 
Appellant. 
Practice—Verdict.—Where the jury have passed upon a question of fact, the 


Supreme Court will not review the evidence for the purpose of determin- 
ing in whose favor it preponderates. 


Appeal from St. Louis Circuit Court. 
A. M. § 8S. H. Gardner, for respondent. 
A. J. P. Garesché and Farish, for appellant. 


Bay, Judge, delivered the opinion of the court. 


The principal issue made by the pleadings in this case, is 
whether the injury sustained by the plaintiff resulted from 
the negligence and carlessness of defendant or his servants 
in piling the lumber in the alley mentioned in the petition. 

The instructions given in behalf of the plaintiff substan- 
tially declare, that if the defendant caused or permitted the 
lumber to be piled in the alley, and that the same was not 
safely and securely piled, and that, while plaintiff was in or 
passing through the said alley, said lumber fell upon him 
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and injured him, and that such injury was caused by the 
careless and unskillful manner in which said lumber was 
piled, and without the fault of the plaintiff, that then the jury 
ought to find for the plaintiff. 

The defendant asked five instructions, all of which were 
given with the exception of the one declaring that the plain- 


tiff was not entitled to recover. 
Those given declare that it was incumbent upon the plain- 


tiff to prove affirmatively that the injury was caused by the 
negligence of defendant or his servants; and that if the 
plaintift contributed to the injury by his carelessness or indis- 
cretion, he was not entitled to recover. 

The law of the case was properly enunciated by the court, 
and as favorable to the defendant as he could have asked 
for. The question submitted to the jury was one purely of 
fact, and as they have passed upon it, we will not undertake 
to weigh the evidence for the purpose of determining in 
whose favor it preponderates. 

The judgment will be affirmed; the other judges con- 
curring. 


Henry L. Browaski et al., Respondents, v. Grorce W. 
PutnaM, Appellant. 


Practice—Setting aside Judgment.—The Supreme Court will not interfere with 
the discretion of the inferior court in refusing to set aside a judgment after 
a trial at which the defendant failed to appear, except in a very plain case, 


Appeal from St. Louis Land Court. 


Simmons, Woerner, and Billings, for respondents. 


C. D. Colman, for appellant. 


Bates, Judge, delivered the opinion of the court. 


When this case was called for trial in the Land Court the 
defendant failed to appear in person or by attorney, and the 
plaintiff proceeded to try the case in his absence, gave testi- 
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mony, and got a verdict and judgment. On the same day of 
the trial the defendant moved the court to sect aside the 
judgment, and filed affidavits in support of the motion, and 
an affidavit was also filed in opposition to it; from all which 
it appeared that some ten days before the day of the trial 
the defendant’s attorney had proposed to the plaintiffs’ at- 
torney a compromise of the suit, and that the plaintiffs’ at- 
torney had consented to submit the proposal to the plain- 
tiffs; and that he did not see the plaintiffs until the morning 
of the trial, when the proposal was rejected; that no ar- 
rangement had been made between the attorneys for any 
delay in the trial of the case; that on the morning of the 
day of trial the defendant informed his attorney, that a ma- 
terial witness for him was absent, and the attorney at once 
prepared an affidavit for a continuance of the case, and so 
soon as it was finished they went to the court, and when 
they reached the court-room the case had been already tried 
and judgment rendered. Upon the hearing of the motion, 
it appeared also that the witness who was absent, and whose 
testimony was desired, had not been summoned at previous 
terms of the court when the case was set for trial. The 
judge of the Land Court offered to set aside the judgment 
if the defendant would stipulate that the case should be tried 
at the same term, which stipulation the defendant refused to 
make, except upon the condition that he should be able to 
procure the attendance of the witnesses he desired, and then 
the motion to set aside the judgment was overruled. 

We cannot interfere in this case with the discretion exer- 
cised by the judge of the Land Court. He was far better 
better qualified by a knowledge of the case than we can be 
to judge of the propriety of the motion, and would hesitate 
to interfere in any but a very plain case. Promptness as 
well as certainty is to be sought in the administration of jus- 
tice, and very much is trusted to the discretion of the judge 
as to the relief that may be granted to parties suffering from 
the strict performance of good rules. Nor can we interfere 
for any supposed defect of proof in the case. The bill of ex- 
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ceptions only professes to give the substance of the evidence 
given at the trial, and as there was no representation thereof 
by the defendant, of course there were no objections made to 
the testimony. 

Judgment affirmed. Judges Bay and Dryden concur. 


———_ +e 60+ 


Tracy P. Turner, Respondent, v. Joun Lover, Appellant. 


Practice-—Instructions.—An instruction should apply the proposition of law to 
the facts of the particular case. 

Practice--Instructions.--An_ instruction should not take from the jury the de- 
termination of the facts. 


Appeal from Law Commissioner’s Court. 
A. S. McDonald, for respondent. 
J. B. Goff, for appellant. 


Bates, Judge, delivered the opinion of the court. 


This was a suit originally brought before a justice of the 
peace, to recover damages for the breach of a contract for the 
sale of a horse by the defendant to the plaintiff. Upon ap- 
peal to the Law Commissioner’s Court, it was tried before a 
jury. 

For the plaintiff the court gave two instructions. The first 
is as follows: 

“The jury in this case are instructed that in any case 
where a tender should be made in law, if the tender is 
waived by the party who should receive it, it is quite the 
same as though it was made.” 

Without noticing other objections, it suffices that this in- 
struction is erroneous, because it is a mere general declara- 
tion of law without application to the particular case. The 
second instruction is as follows: 

“Tf the jury believe from the evidence that Turner paid 
five dollars for the keeping of said horse, and that said five 
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dollars was to be taken in part payment for the horse sold, 
then the jury should find for plaintiff.” 

This instruction takes from the jury the consideration of 
the question which appears to have been the principal issue 
in the case, that is, whether there was any contract for the 
sale of the horse; and it authorizes a recovery upon the sole 
condition that the plaintiff had paid five dollars as part pay- 
ment for the horse. It was plainly wrong. 

Judgment reversed and cause remanded. Judges Bay and 
Dryden concur. 


—_+eeo +—— 


Lewis B. Doucuerty, Respondent, v. Mary MACKENZIE, 
ADM’R OF KENNETH MACKENZIE, Appellant. 


Note—Endorser—-Securities.—That the endorser of a negotiable note, for whose 
accommodation the note was made, had placed securities in the hands of 
the maker to meet the liability, is no defence, even in equity, to a suit by 
the holder against the endorser, after his liability has been fixed by demand 
and notice. 


Appeal from St. Louis Circuit Court. 


H.. Hitchcock, for respondent. 
G. Marshall, Sharp, and Broadhead, for appellant. 


Bates, Judge, delivered the opinion of the court. 


Mackenzie and Steuart were indebted to the plaintiff in a 
joint note given for money lent by the plaintiff to Macken- 
zie. Steuart being also bound as a security or accommoda- 
tion endorser for Mackenzie in certain large sums of money, 
Mackenzie conveyed absolutely to Steuart several tracts of 
land, in consideration for which Steuart assumed to pay the 
debts for which he was so bound ; and it is contended by the 
defendant (though the evidence does not show it) that the 
debt to the plaintiff was one of the debts assumed by 
Steuart. 

Steuart also gave to Mackenzie an obligation, in considera- 
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tion of their personal friendship, that he would, from the pro- 
ceeds of the sales of the land conveyed to him, pay to Mac- 
kenzie the surplus remaining after the payment of his obli- 
gations for Mackenzie. 

After this arrangement was made, the joint note to the 
plaintiff became due, and was renewed at the request of 
Steuart and Mackenzie, and by their request the form of the 
note was changed, so that'the new note was made by Steu- 
art, payable to the order of Mackenzie, and endorsed by him. 

At the time of the renewal, the plaintiff’s agent had 
knowledge of the arrangement between Mackenzie and 
Steuart. 

The new note was not paid at maturity, was protested, 
and notice given to Mackenzie. Mackenzie died, and the 
note was exhibited for allowance against his estate ; it was 
allowed by the Probate Court from that judgment; an ap- 
peal was taken to the Circuit Court, where it was again al- 
lowed, and the case is now brought here by appeal. 

No points of law were stated in the court below, and in 
this court the appellant insists that the facts above recited 
show an equitable defence, in that it shows a special fund in 
the hands of Steuart applicable to the payment of the plain- 
tiff’s claim, which fund should be exhausted before he is en- 
titled to an allowance against Mackenzie’s estate. 

Granting the facts to beas assumed by the appellant, they 
show no defence to the suit. The arrangement between 
Mackenzie and Steuart did not in any way bind or affect 
the plaintiff; his rights were neither enlarged nor impaired 
by it; it gave him no lien upon the land conveyed by Mac- 
kenzie to Steuart or right to proceed specially against it ; it 
did not, as to the plaintiff, enlarge Steuart’s liability to him, 
or diminish Mackenzie’s. Steuart is not a party to this 
suit, and no opinion is given in reference to the relations be- 
tween him and the estate of Mackenzie. 


Judgment affirmed ; Judges Bay and Dryden concurring. 
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JacoB Ruopes, Respondent, v. WILLIAM G. Wess, Appellant. 


Practice—Bill of Exceptions.—The bill of exceptions must set out the evi- 
dence as given at the trial, not the mere abbreviated notes or memoranda 
of the judge. 


Appeal from St. Louis Circuit Court. 
Grover § Berry, for respondent. 
M. L. Gray, for appellant. 


Bates, Judge, delivered the opinion of the court. 


This is a civil action, praying relief upon equitable 
grounds; the case was tried before the judge of the Circuit 
Court, and a decree rendered in favor of plaintiff; and in 
respect to certain matters necessary to be determined for a 
final judgment, the casc was referred to a referee to state 
an account as to these matters; who did so, and his report 
being confirmed, a final decree was rendered for the plain- 
tiff. At the trial, and also before the referee, the defendant 
made some objections to testimony offered by the plaintiff, 
which objections were overruled. In most instances, the 
ground of the objection is not stated; and in others where 
the ground is stated, the court committed no error in over- 
ruling the objections; it is not necessary to state them in 
detail, because they are entirely clear and present no new 
points. 

This court cannot review the case upon its merits because 
the bill of exceptions shows that several papers given in evi- 
dence are not copied therein, and the parol testimony given 
at the trial is so set out as to be incomprehensible, with any 
degree of certainty; it isa mere copy of the judge’s min- 
utes of the testimony as it was given. It consists, in many 
instances, of supposed abbreviations of words, incomplete 
sentences, and detached words, sometimes separated by dash- 
es, and in other instances running together in such a jum- 
ble of words as to be unintelligible to others than the judge, 
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or such as heard the testimony. Very possibly those minutes 
would suggest to the judge, or to other persons who were 
present at the trial and heard the testimony, what that testi- 
mony was, or revive their recollection of it; but they do 
not, as transcribed in the bill of exceptions, inform us what 
was the testimony actually given. If we should undertake 
to ascertain what was the testimony from those minutes, we 
would in many instances be obliged to take the written words 
and abbreviations as mere hints from which we might guess 
at the words used by the witnesses, and we have no means 
of ascertaining whether our guesses would be right or wrong. 
In such case, we cannot review the judgment of the lower 
court. 
Judgment affirmed. Judges Bay and Dryden concur. 


——-+4808e+-——- 


Joun J. Mupp et als., Repondents, v. Grorce Y. Bast et 
als., Appellants. 


Witness—Interest.—Intcrest, in the event of the action, disqualifies not a wit- 
ness, unless he be a party to the action, or one for whose immediate benefit 
itis prosecuted. (R.C. 1855, p. 1576, § 1, 6.) 

Partnership— Dissolution —The introduction of a new member into a partner- 
ship dissolves the pre-existing partnership, and puts an ‘end to the joint 
powers of the partners; but, for the purpose of collecting the debts and 
settling the affairs of the concern, the partnership still exists. 


Appeal from St. Louis Circuit Court. 


Wm. T. Wood, for respondents. 
A. M. & 8S. H. Gardner, for appellants. 


DRYDEN, Judge, delivered the opinion of the court. 


This was an actien by John J. Mudd, Alexis Mudd, and 
Graham L. Hughes, to recover the price of certain personal 
property, which it was alleged they had sold and delivered 
to the appellants. It was charged in the petition that the 
plaintiffs “in the year 1857 were co-partners doing business 
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under the name and style of Mudd & Hughes;’’ and that. 
while plaintiffs were so co-partners as aforesaid, to-wit, on or 
about the 10th day of September, 1857, plaintiffs bargained, 
sold and delivered to the defendants “the property de- 
scribed.” The answer denied “that the firm of Mudd & 
Hughes, at the time mentioned in said petition, consisted of 
said plaintiffs, but charged the fact to be that said firm was 
composed of said plaintiffs with Henry T. Mudd and Arm- 
istead O. Grubb.”” The answer likewise denied the sale and 
delivery of the goods. 

On the trial the respondents offered the said Armistead O. 
Grubb as a witness, who on his voire dire stated that “the 
firm of Mudd & Hughes up to August, 1855, consisted of 
John J. Mudd, Graham L. Hughes, and Alexis Mudd. That 
from August, 1855, to March 18, 1856, said firm of Mudd & 
Hughes consisted of John J. Mudd, Alexis Mudd, Graham 
L. Hughes, and the witness A. O. Grubb. That he, the wit- 
ness, became a member of said firm in August, 1855. That 
in March, 1856, Henry T. Mudd became a member of said 
firm ; and the firm of Mudd & Hughes from March, 1856, to 
the 1st of January, 1858, consisted of witness A. O. Grubb, 
John J. Mudd, Alexis Mudd, Graham L. Hughes, and Henry 
T. Mudd. * * * * Witness further stated that he had no 
interest in the suit, that the property described in the peti- 
tion was the property of the firm before he became a mem- 
ber of it; that said property was never carried into the firm 
of which witness became and was a member and partner, 
and was never taken or considered as assets, and was not as- 
sets of the firm of which witness was a member, and witness 
has not now and never had any interest in said property, nor 
in this suit, nor in any recovery that may be had in this suit.”’ 

The appellants then objected to the witness being sworn 
in chief, and to his giving testimeny in the cause, and as- 
signed for cause “that he was a member of the firm of 
Mudd & Hughes at the time of the alleged transaction.” 
The objection was overruled, and the witness testified in 
chief. Henry T. Mudd was likewise offered as a witness by 
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the respondents, and was permitted to testify after the same 
objection and with the like result as in the case of the wit- 
ness Grubb. These were the only witnesses examined, and 
their examinations in chief disclosed the same facts respect- 
ing their interest in the matter in controversy, and as to 
who constituted the firm of Mudd & Hughes, as their testi- 
mony on their voire dire. 

At the close of the evidence the appellants asked the 
court to declare the law of the case as follows, viz: 

“1. If it appear from the evidence that the firm of 
Mudd & Hughes consisted of John J. Mudd, Graham L. 
Hughes, and Alexis Mudd, up to about August, 1855, and in 
August, 1855, Armistead O. Grubb was taken into the firm 
as a partner, and the four named persons did business under 
the firm name of Mudd & Hughes up to about March, 1856, 
and in March, 1856, they took into the firm as a co-partner 
Henry T. Mudd, and that the firm of Mudd & Hughes from 
March, 1856, to January or February, 1858, consisted of 
Henry T. Mudd, John J. Mudd, Alexis Mudd, Graham L. 
Hughes, and Armistead O. Grubb, then the plaintiffs cannot 
recover in this action. 

“2. That if it appear from the evidence that Henry T. 
Mudd and Armistead O. Grubb were members and partners 
in the firm of Mudd & Hughes during the whole of the year 
1857, and with the plaintiffs composed said firm during said 
year, then the plaintiffs cannot recover.” 

But the court refused. Verdict and judgment for the re- 
spondents, from which the defendants appealed. The objec- 
tion to the competency of the witnesses has no support either 
in the facts or in the law of the case. Interest in the event 
of the action is no longer a ground of disqualification, and if 
it was, the rule would have no application to this case, be- 
cause the fact is, as shown by the evidence, the witnesses 
whose competency is denied have no interest whatever in 
the controversy. And not being parties to the action, nor 
persons for whose immediate benefit the action was prose- 
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cuted, there was no ground to question their competency. 
(R, C. 1855, p. 1576-7, § 1, 6.) . 

The first refused instruction rests upon the notion that 
through all the changes in the co-partuership produced by 
the introduction of new members into the association, there 
was but one legal entity ; and, as a result of this doctrine, 
that A. O. Grubb and H. T. Mudd, being members of the 
firm of Mudd & Hughes at the time of the sale, were inter- 
ested in the property sold in common with the respondents, 
and like the respondents were necessary parties to the suit ; 
whereas each association was in law a distinct co-partner- 
ship, having several and independent rights and interests, 
although all used one and the same firm name. (Sto. on 
Part. 458.) The intreduction of the two new members into 
the firm worked a dissolution of the pre-existing co-partner- 
ship composed of the respondents (Sto. on Part. 458), and 
put anend to the joint powers and authorities of the part- 
ners in that concern any further to employ the property or 
funds or credit of the partnership in the business or trade 
thereof; yet for the purpose of collecting the assets, paying 
the debts, and winding up the concern, the partnership still 
existed. On this subject, Mr. Story in his work on Partner- 
ship, p. 463, says: “ Notwithstanding the dissolution of the 
partnership there still remain certain rights, duties, powers, 
authorities, and relations, between them, (the partners, ) 
which the law recognizes and supports because they are or 
may be indispensable to the complete arrangement and final 
settlement of the affairs of the partnership, and, therefore, ina 
qualified and limited sense the partnership may be said for those 
purposes to continue between the parties until such arrange- 
ment and settlement take place. Indeed, as has been well 
said by a learned author on this subject, from the very na- 
ture of a partnership engagements may be contracted which 
cannot be fulfilled during its existence, exposed as it is to 
sudden and arbitrary terminations, and the consequence 
therefore must be that, for the purpose of making good out- 
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standing engagements, of taking and settling all accounts, 
and converting all the property, means and assets of the 
partnership existing at the time of the dissolution, as benefi- 
cially as may be for the benefit of all who were partners, 
according to their respective shares and proportions, the 
legal interest must subsist, although for all other purposes 
the partnership is actually determined.’”’ The second in- 
struction asked by the appellants ignored the evidence in the 
case tending to prove the prior existence of a firm com- 
posed alone of the respondents, and withdrew from the court 
(sitting as a jury) the consideration of the question, whether 
the sale alleged in the petition was not made by a co-part- 
nership, using the name of Mudd & Hughes, composed exclu- 
sively of the respondents, and it was therefore manifestly 
wrong. 

With the concurrence of Judge Bates, the judgment will 
be affirmed. Judge Bay having been of counsel for the ap- 
pellants, did not sit in the case. 


JosEPH STREETT, Respondent, v. Joun H. Laumier, Appellant. 


Trespass--Damages.—Where the defendant’s horse and wagon by the careless- 
ness and negligence of defendant’s servant, and without any fault of the 
plaintiff, ran against and injured the horse of the plaintiff, standing in the 
street, the defendant will be liable to the plaintiff for the damage done. 
The measure of damage in such case will be the expenses of curing the 
horse of his injuries, the value of his services while being cured, and the 
difference between the value of the horse before the injury and after the 
cure. 


Appeal from St. Louis Court of Commom Pleas. 
George Marshall, for respondent. 


A. M. & 8. H. Gardner, for appellant. 


Bates, Judge, delivered the opinion of the court. 


This suit was brought to recover damages for an injury to 
a horse of the plaintiff, caused by its being struck by a horse 
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of the defendant which was driven carelessly by an employee 
of the defendant against the plaintiff’s horse, in a street of 
the city of St. Louis. There was verdict and judgment for 
the plaintiff. 

The court instructed the jury as follows: 


“Tf the jury shall believe from the evidence that whilst 
the horse and wagon of plaintiff were on the street, the 
horse of defendant came running along the street where 
plaintiff’s horse was at the time standing, and ran into and 
upon said horse of plaintiff with such force and violence as 
to greatly injure and wound him, and that the running of 
said horse of defendant was caused by the carelessness and 
negligence on the part of defendant, or his servants, they 
will find for plaintiff, and in so doing they will assess his 
damages at the amount of expenses incurred by plaintiff in 
attending to the curing of said horse of his injuries, the loss 
of time of said horse whilst so injured, and the difference, if 
any, between the value of the horse, now, by reason of the 
injury, and the value of said horse before the injury done 
by defendant’s horse; not, however, exceeding the amount 
claimed in the petition. 

‘The above instruction is given on the supposition that 
the plaintiff’s horse and wagon were properly left standing in 
the street, and that there was no want of care or prudence 
in the plaintiff or his agent in leaving them in the condi- 
tion they were at the time of the injury; for, if any want of 
care or prudence of the plaintiff, or his agent or servant, 
caused or contributed substantially and materially to pro- 
duce the injury, the defendant is not liable in this suit.” 

The court also gave, at the request of the defendant, the 
following instruction : 

“Unless the jury find from the evidence that the injury 
to plaintiff’s horse was occasioned by the carelessness or 
necligence of defendant or his servants, or by the vicious- 
ness of defendants horse, then they should find for defend- 
ant.” 
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The court refused the following instruction asked by the 
defendant: 

‘If the jury find from the evidence that the injury to 
plaintiff’s horse was occasioned by plaintiff’s horse turning 
into the street, so as to render it impossible for defendant’s 
wagon to pass without coming in contact with said horse, 
and that said horse would not have been hurt if it had re- 
mained standing by the side-walk, where it was left by the 
witness Payne, then the jury should find for the defendant.” 

There was no error in the refusal of this instruction. All 
that was proper in it was included in the first instruction 
given. 

There was evidence upon which to base the instruc- 
tions which were given, and we do not estimate its weight. 
Those instructions correctly informed the jury as to the 
questions of carelessness or negligence of the parties. 

Judgment affirmed. Judges Bay and Dryden concur. 


——_+20e+—— 


INHABITANTS OF BripGceTon, Respondents, v. JOHN JONES ef 
al., Appellants. 


Limitations— Payments.—Payment of portions of the principal or interest of a 
debt, made within the time of limitation, avoids the bar of the statute. 

Limitations—Evidence.—W here the plaintiff seeks to avoid the bar of the stat- 
ute of limitations by proof of payments within the time limited, it is not 
necessary that the evidence of such payments should be in writing. 


Appeal from Law Commissioner’s Court. 


W. H. Lackland, for respondent. 
T. F. Risk, for appellant. 


Bates, Judge, delivered the opinion of the court. 


This suit was begun on the 2d day of November, 1859, 
on a promissory note dated May 15, 1848, and payable one 
year after date with interest, on which were endorsed pay- 
ments of interest for several years. 
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The defendant pleaded the statute of limitations of ten 
years, and denied the payment of interest. 

At the'trial evidence was given tending to prove the pay- 
ment of interest ; the testimony was indefinite as to the time 
of payment of the interest. 

At the'instance of the plaintiff the court instructed as fol- 
lows: 


“Tf the jury find from the evidence that payments of in- 
terest were made on said note by defendant within ten years 
next before the commencement of this suit, then said note 
is not limited by law and the plaintiffs are entitled to recover 
the amount of said note, together with the interest that may 
be due from the date of the last payment of interest.on said 
note up to the present time.” 

On motion of the defendant, the court gave the following 
instruction: 


“The jury, in order to take the case out of the statute of 
limitations and entitle the plaintiff to recover, must find 
from the testimony that the defendant has, within the last 
ten years before the commencement of this action, made his 
promise in writing to pay said note, or that he has actually 
paid some portion of the principal or interest thereon within 
the time aforesaid.” 

The court refused the following instructions asked by the 
defendant: 

1. The endorsement or memorandum found made upon 
the note in writing, purporting to be a payment of interest 
thereon, will not take the case out of the statute of limita- 
tions unless signed by the defendant, or some one authorized 
thereto as his agent or attorney in fact. 

2. No verbal statement or admission made by defendant 
within the last ten years before the commencement of this 
suit will take this case out of the statute of limitations; 
any such, admission or promise must be in writing. 

8. The proof that the memorandum in writing on the 
back of the note is the handwriting of Volney C. Musick, 
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is not tellin proof of payment of interest sie he defend- 
ant to take the case out of the statute of limitations. 

There was judgment for plaintiff, and defendant appealed. 

The instructions given seem to state the case fairly, and 
no objection is pointed out to them. 

The court did not err in the other three instructions. 
As to the first, it was obviously improper to select a parti- 
cular portion of the evidence, and say it alone did not es- 
tablish a proposition to the establishment of whi¢h other 
portions of the evidence also tended. The second was also 
wrong. The fact of the payment of interest within a par- 
ticular time was to be proved as any other fact, and it was 
not necessary that the evidence of it should be in writing. 

The third called upon the court to declare thé insuffi- 
ciency of the proof which was matter for the jury. , 


Judgment affirmed; Judges Bay and Dryden concurring. 
‘ 


DanieL D. Pace, Respondent, v. Conrap Scumipt, Ap- 
pellant. 


Lands—Titiecs.—Jones v. Soulard, 24 How. (U. 8.) 41, affirmed. 
Appeal from St. Louis Land Court. 
Glover & Shepley, for respondent. 
J. W. Skinner, for appellant. 


DRYDEN, Judge, delivered the opinion of the court. 


This was an ejectment for a lot of ground in the city of 
St. Louis, embraced within a survey of land laid off for the 
St. Louis Public Schools. The plaintiff claimed title under 
the State of Missouri, and the defendant under the Board of 
Public Schools. 

Verdict and judgment for the plaintiff, from which the de- 
fendant appealed. 
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The questions involved in this case were decided by the 
Supreme Court of the United States, in Jones v. Soulard, 
24 How. 41, and for the reasons there given the judgment 
of the Land Court will be reversed; the other judges con- 
curring. 


James H. Brooks, Respondent, v. CHARLES BosweELi, Ap- 
pellant. 


Practice—Depositions—Rules.—Courts may adopt any rules of practice not in 
conflict with the law. There is no error in refusing to entertain formal 
objections to depositions, exceptions not having been filed within the time 
limited by rule of court. 


Appeal from St. Louis Court of Common Pleas. 
T. T. Gantt, for respondent. 
S. Knox, for appellant. 


Bay, Judge, delivered the opinion of the court. 


This was a suit on a negotiable promissory note executed 
by defendant and made payable to the order of plaintiff; 
judgment being rendered for the plaintiff, the defendant ap- 
peals to this court. 

Upon the trial no instructions were asked or given, and 
no point is saved by the record except the overruling of the 
motion to suppress the depositions of Robert Hill and Col- 
lins D. White, taken on behalf of the plaintiff. The excep- 
tions to the depositions were of a formal character, and had 
no reference to the competency or relevancy of the evidence. 
Among the rules of practice adopted by the court below, is 
the following of long standing : 

“ Rule XX XII.—AIl exceptions to depositions, exclusive 
of those on account of competency and relevancy, shall be 
considered waived, unless the exceptions be filed in writing 
within six days from the commencement of the next term, 
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if the deposition be filed in vacation ; and if said deposition 
be filed in term time, within five days after notice thereof 
served on the attorney of the opposite party; and if the de- 
position be not filed within five days before the trial, all such 
exceptions shall be determined before the jury is sworn, and 
when practicable shall be disposed of on a law day if one 
precede the trial of the cause.” 

Because of the non-compliance with this rule, the court 
overruled the motion to suppress the depositions, and in this 
there is no error, for the authority of the court to adopt any 
rule of practice not in conflict with the law cannot be ques- 
tioned. 

Let the judgment be affirmed, with ten per cent. damages ; 
the other judges concurring. 


—_+#e6e;—__ 


James D. Leonarp, Respondent, v. Cartes Scuu.er et al., 
Appellants. 


Practice—New Trial—The motion for new trial upon the ground of newly 
discovered evidence, must be supported by affidavits. 


Appeal from St. Louis Land Court. 


A. M. & 8S. H. Gardner, for respondent. 
Hill & Jewett, for appellants. 


DryDEN, Judge, delivered the opinion of the court. 


The only exception preserved in the record is to the refu- 
sal of the motion for a new trial. The trial was by jury. 
No objection was made to the evidence nor were any in- 
structions asked or given. The verdict and judgment were 
for the respondent. 

The allegation of newly discovered evidence, the only 
ground urged for a new trial worthy of any consideration, is 
unsupported by any affidavit. (1 Gra. & Wat., N. T. 470.) 
There is, therefore, no ground for interference with the 
judgment. 

The other judges concurring, the judgment is affirmed. 
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L. M. Patmer & Co., Respondents, v. James H. Russe 1, 
Appellant. 


Practice—Setting aside Default.—The party applying to set aside a judgment 
by default must show reasonable diligence in preparing for his defence, or 
a sufficient excuse for his omission to do so. 


Appeal from Law Commissioner’s Court. 
Davis §- Evans, for respondents. 
C. C. Carroll, for appellant. 


DrybEN, Judge, delivered the opinion of the court. 


The respondents sued the appellant on an account for 
ninety dollars, before a justice of the peace in the city of St. 
Louis, and on the 19th of April, 1861, recovered a judg- 
ment for the sum demanded. The defendant appealed to 
the Law Commissioner’s Court. At the June term of that 
court, the case was continued to the August term, 1861. 
On the 14th day of the latter term, the appellant not ap- 
pearing, the judgment of the justice was affirmed. After 
an ineffectual motion to set aside the affirmance, the appel- 
lant appealed to this court. The refusal of the law com- 
missioner to set aside the judgment is the only error com- 
plained of. 

The motion to set aside was sustained by the affidavit of 
the appellant, which states that he had retained an attorney 
(Col. Burke) to attend to the case for him, and who had 
promised to notify him of the time when the case was set for 
trial, but had failed to do so; that the attorney “ was called 
off from the city very suddenly in the military service of the 
country before the case was set for trial, and that in the 
hurry of the moment the matter was overlooked by him.” 
The affidavit leaves it wholly uncertain when it was, with 
regard to the time for the trial, that the attorney left the 
city ; it may have been a day or three months before. Fur- 
thermore, it does not appear from the affidavit but that 
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the appellant was fully cognizant, as well of the absence of 
his attorney as of the time appointed for the trial. No dili- 
gence is shown in preparing for the defence, and no suffi- 
cient excuse for the omission to do so. There is, there- 
fore, no ground for the interference of this court. 

Let the judgment be affirmed; the other judges concur- 
ring. 


——136o>——- 


ABRAHAM THOMPSON, Respondent, v. WILLIAM BENNETT’S 
ADMINISTRATOR, Appellant. 


Accord—Evidence.— Where parties have, under the advice of a friend, come 
to a settlement of their demands, evidence that he was mistaken as to some 
of the facts is immaterial, it not appearing that the parties themselves were 
mistaken as to any fact at the time of the settlement. 


Appeal from St. Louis Circuit Court. 
Hume & Gottschalk, for respondent. 
Lackland, Cline & Jamison, for appellant. 


Bates, Judge, delivered the opinion of the court. 


This was a suit upon a promissory note made by the de- 
fendant payable to the plaintiff. The petition stated that, 
after the execution and delivery of the note, the plaintiff, at 
the request of the defendant, delivered the note with others 
to a third person to be held by him for a short time, until it 
should be ascertained whether any errors had been made in 
the books kept in a certain business, in which the plaintiff 
and defendant were jointly concerned, so that they should 
not be negotiated before the books were examined, and if no 
erroneous entries should be found in the books, the plaintiff 
was again to possess the notes; that a reasonable time had 
elapsed and no errors had been found in the books, and none 
existed; but that the person who held the notes, being in- 
fluenced thereto by the defendant, refused to deliver the 
notes to the plaintiff. 
31—VOL. XXXIV. 
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The answer denied that the plaintiff was the owner of the 
notes, and stated that a co-partnership had existed between 
the plaintiff and the defendant, and that on the 22d of Feb- 
ruary, 1860, they dissolved their co-partnership and the 
plaintiff retired from the business, and the defendant exe- 
cuted the notes to the plaintiff and delivered them to George 
E. Harding, upon the express agreement and understanding, 
that the books of said co-partnership and the accounts of the 
respective partners should be examined by some impartial 
person, and said notes remain in said Harding’s hands sub- 
ject to the result of said examination; and if upon said ex- 
amination the said plaintiff was found to be indebted to the 
defendant, that then and in that case the said notes should 
be of no avail or effect, and the same were to be delivered 
up to the defendant; and that the books were so examined 
and the plaintiff was found to be indebted to the defendant 
in a sum largely exceeding the amount of said notes, where- 
by they became of no effect. 

At the trial, it appeared in evidence that while the plain- 
tiff and defendant were partners, difficulties arose between 
them, and they applied to Mr. Harding to assist them in 
making an amicable settlement, and that he recommended 
to them as a compromise that they should dissolve their 
partnership; that Bennett should assume all the liabilities 
of the firm, and give Thompson the notes mentioned in pay- 
ment for his entire interest in the firm; that this proposition 
was agreed to by both parties, and they executed to each 
other mutual receipts in full, and Bennett executed the 
notes in question ; and that, after the execution of those pa- 
pers, Bennett remarked that the books had been kept by 
Thompson, and he was apprehensive that they might contain 
errors, and was unwilling to let the notes go into the plain- 
tiff’s hands until the books could be examined to determine 
whether they had been correctly kept or not. He (Bennett) 
thereupon drew up an agreement, which was executed by 
Thompson, as follows : 
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«Whereas, the partnership of Bennett & Thompson has 
been dissolved, and the books of the house have not been 
examined ; now, therefore, if, when an examination is made, 
there should be found any errors on said books of Bennett 
& Thompson, those errors are to be adjusted and paid by the 
party against whom they are awarded.” 

Whereupon the notes and all the other papers relating to 
the business were placed in Harding’s hands “until the 
books could be examined to ascertain whether they had been 
correctly kept.” Afterwards Bennett notified Harding not 
to deliver the notes to Thompson, and Thompson demanded 
the notes from Harding, who refused to deliver them to him, 
but still held them. 

There was evidence that the books had been examined, 
and that they were correctly kept,and contained no errors. 
The books did not show what were the respective amounts 
put into the business by the partners. 

The defendant then offered to prove that when Harding 
made his recommendation of a settlement between the part- 
ners, he was mistaken as to the amount put into the business 
by Bennett; he supposing it to be thirty thousand dollars, 
when it was, in fact, thirty-five thousand dollars. Upon the 
objection of the plaintiff this evidence was rejected, and this 
action of the court is assigned for error. 

The court did not err. The parties, Thompson & Bennett, 
(acting upon the proposal of their mutual friend) themselves 
made the contract for their settlement, and there is no pre- 
tence that Bennett was mistaken as to any fact which may 
have had an important bearing upon the terms of that set- 
tlement, and the mistake of Harding, who merely recom- 
mended the settlement as a compromise, is entirely immate- 
rial. They were not bound by his recommendation, but only 
by their own contract. 

The instructions asked by the defendant and refused, 
merely raise the same point. 

Judgment affirmed ; Judges Bay and Dryden concurring. 
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CuRISTIAN KrissBen, Defendant in Error, v. Henry EcKEE- 
KAMP, Plaintiff in Error. 


Practice—Default.—-The motion to set aside a judgment by default is ad- 
dressed very much to the discretion of the inferior court. 


Error to Law Commissioner’s Court. 
C. D. Colman, for plaintiff in error. 


Bates, Judge, delivered the opinion of the court. 


This was a suit in the Law Commissioner’s Court to re- 
cover compensation for services as an attorney at law. The 
summons was returnable to the August term, 1861, and was 
then returned properly served. No answer was filed, and 
at the December term, 1861, a judgment was taken by de- 
fault. The defendant filed a motion to set aside the judg- 
ment, which motion was subsequently overruled, and the 
defendant appealed to this court from the judgment over- 
ruling the motion. Affidavits were filed in support of the 
motion and others in opposition to it. 

The defendant’s own affidavit stated that he had a meri- 
torious defence to the action, and also that he retained 
counsel to defend the suit ; and that prior to the time it was 
necessary for him to file his answer, he met with the plain- 
tiff, and had an arrangement and settlement with him in 
regard to the cause by which the plaintiff agreed to dismiss 
the action, and thereupon he instructed his attorney not to 
draw an answer, and that he heard nothing more of the 
matter until an officer called upon him with an execution 
issued upon the judgment. 

The affidavit of his attorney showed that, in his absence 
from his office, word was left there for him not to prepare 
the answer, for the reason that the matter had been settled, 
and that he then saw the plaintiff on the subject, who in- 
formed him that he had arranged the matter with the de- 
fendant, and that there was no necessity for preparing an 
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answer. The affidavit of the plaintiff stated that, after the 
suit was brought, the defendant and his wife called at his 
office, and it was agreed towards effecting a full settlement 
that an account should be stated between the parties, not 
only in regard to the subject matter of this suit, but also in 
regard to the other accounts outstanding and unsettled be- 
tween them. 

A full balance was struck, the amount sued for in this ac- 
tion was agreed upon and declared right, and a balance of 
thirty-nine dollars was found due plaintiff on the rest of the 
account ; and for avoiding litigation, and in order to drop the 
pending suit, defendant, together with his wife, who mainly 
carries on his financial business, agreed to pay the plaintiff 
the whole amount for which this suit is brought, and costs, 
and nine dollars additional in full settlement of all accounts 
between the parties, the plaintiff agreeing to throw up thirty 
dollars on the other bill in consideration of a settlement, 
and the defendant agreed to pay the whole of said sums by 
the Monday following, and it was specially agreed that no 
further proceedings should be had in the suit between said 
day and the said Monday following. 

Several days afterwards, plaintiff meeting the defendant’s 
attorney, told him that there was no need of an answer since 
the defendant and himself had come to a settlement. The 
defendant failed to pay as agreed, and the plaintiff went to 
his house in the country to ascertain what steps to take in 
the premises, and the defendant and his wife then again 
promised to pay by a time named, and the plaintiff “ then 
and there informed them that, unless they did so settle, he 
would, at the opening of the next succeeding term, claim his 
judgment, and gave them notice to that effect.” 

They wholly failed to pay, and he took the judgment. 
An affidavit of another person sustains the plaintiff’s state- 
ments as to the settlement and its terms, the affiant stating 
as part of the agreement at the settlement, “that Kribben 
should not prosecute his suit any further, as a matter of 
course, on payment next Monday.” 
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Motions of this character are addressed very much to the 
discretion of the court in which they are made, and nothing 
is found in this record to show that the discretion was exer- 
cised unsoundly in this case. 

Judgment affirmed. Judges Bay and Dryden concur. 


SraTe OF Missouri, Respondent, v. ELizaBeTH WoHLMAN, 
Appellant. 


Criminal Practice—Evidence.—Upon the trial of a defendant for larceny, the 
fact that part of the stolen property was found upon the person of one who 
was engaged in a common design, aiding and abetting the defendant, is 
competent evidence. 


Appeal from St. Louis Criminal Court. 
Voullatre, for respondent. 
Davis § Evans, for appellant. 
Bay, Judge, delivered the opinion of the court. 


The record in this case presents no point which would 
justify this court in interfering with the judgment below; 
the defendant and Augusta Goetz and Catharine Martin 
were indicted for stealing various articles of jewelry from 
the store of Eugene Jaccard, in the city of St. Louis, on the 
Tth of November, 1861. The defendant asked for and ob- 
tained a severance, whereupon Goetz and Martin were put 
upon their trial and convicted ; but at the March term, 1863, 
of this court, the judgment was reversed and a new trial 
awarded upon the ground that the Criminal Court permit- 
ted the State to introduce evidence of other larcenies than 
than those charged in the indictment, committed at other 
places and upon the property éf other persons. Upon the 
trial of the defendant, however, no such evidence was offer- 
ed by the prosecution, and in this respect the case differs 
materially from that of Goetz and Martin. 
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It is contended on the part of the defendant that the court 
erred in admitting evidence of the search of Goetz, the hus- 
band of one of the defendants. It seems from the evidence 
that he was not in the store at the time the property was 
taken, but joined the women soon after they left the store, 
and was arrested and conducted to the police station with 
them, when they were searched and upon his person was 
found a lot of gold chains, identified as part of the property 
taken from Jaccard’s store. It was also shown that upon 
the way to the police station they dropped upon the side- 
walk several‘articles of jewelry, and manifested much anxiety 
to get rid of the jewelry about their persons. Upon the sup- 
position that they were engaged in a common design, aiding 
and abetting each other, which fact the evidence tended to 
prove, and in view of the fact that the husband of Mrs. 
Goetz was found communicating with the women before 
their arrest, and endeavored to prevent their arrest, we think 
it was perfectly competent for the State to show that a part 
of the stolen property was found in his possession. 

The other judges concurring, the judgment of the Crimi- 
nal Court will be affirmed. 


——_1+28060+—— 


Augustus W. WEED, Respondent, »v. Grorce K. DILLs et 
al., Appellants. 


Attachment—Delivery Bond—Practice.—Where a debtor gives bond for the de- 
livery of the property attached, when and where the court may direct, 
the order of the court directing the defendant to deliver the property 
to the sheriff, need not specify any place of delivery. The security on 
the bond is not entitled to any notice of the order of court, nor to have a 
demand made upon him for the delivery of the property. (R. C. 1855, p. 
247, § 29, 30, & p. 256, § 57, 58.) 

Evidence—Bond recitals—The value of the property attached, recited in the 
bond for its delivery, is prima facie evidence of the value against the obligors. 


Appeal from St. Louis Circuit Court. 


Sharp & Broadhead, for respondent. 
M. L. Gray, for appellants. 
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Bates, Judge, delivered the opinion of the court. 


Weed sued Dills by attachment and two horses were seized 
under the writ of attachment, and Dills retained the horses 
by giving bond, with Tyler as his security, for the forthcom- 
ing of the property. Judgment was rendered against Dills, 
and an execution issued, which was returned “ no property 
found,’’ and an order was made by the court that Dills and 
Tyler deliver the property attached to the sheriff, on or be- 
fore the 23d day of February, 1861. 

On the 2d day of April, 1861, Weed filed a motion for 
judgment on the bond for the value of the property, having 
given Tyler fifteendays’ notice of the motion. On the 23d 
day of May, 1861, the motion was called by the court and 
judgment given against Tyler, from which he has appealed 
to this court. 

The grounds upon which a reversal of that judgment is 
sought, are, that 

1. The order for the delivery of the attached property to 
the sheriff did not direct where the delivery should be made. 

2. No demand was made upon Tyler to deliver the prop- 
erty, and no notice given him of the order for the delivery. 

3. There was no proof of the value of the property other 
than the bond, which was not proper evidence of the value ; 
and, 

4. The judgment was rendered without notice to Tyler. 

As to the first ground ; the point made here was not made 
in the Circuit Court, and therefore will not be considered 
here. 

As to the second, the law does not require demand or 
notice of the order to the security. His obligation was 
that the property should be forthcoming where and when the 
court should direct, and he was required to obey the order 
at his peril. His principal was a party to the suit, and he, 
by his obligation, submitted himself to the orders of the 
court in respect to the obligation. 

As to the third, the value stated in the bond was prime 
facie evidence thereof against the obligors therein. 
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As to the fourth, Tyler had notice of the motion, and it 
was filed on the day stated in the notice. The plaintiff could 
not compel the court to take it up and determine it at that 
time; and the court, in the exercise of its discretion, could 
take it up at such time as was most suitable in reference to 
that and the other business of the court. Tyler had as much 
notice as other defendants usually have of proceedings 
against them. 

If he had desired to introduce testimony, no doubt the 
court would have appointed a proper time to hear it; and 
even after judgment, if he had been really injured by the 
calling of the case at a time when he had not good reason to 
expect it, the court would have relieved him; but no sur- 
prise or meritorious defence to the motion, or even injury to 
him was shown to the court. 

No error is perceived in the record. 

Judgment affirmed; Judges Bay and Dryden concurring. 








ALBERT PoWELL, Respondent, v. TAYLOR BLow anp Wm. T. 
Biow, ADMINISTRATORS OF JOSEPH CHARLESS, Appellants. 


Accord and Satisfaction—Payment--Partnership.—A creditor of a partnership 
may, by an agreement upon a new consideration, accept the responsibility 
of one or more partners in lieu of the firm’s liability, and thus discharge 
the other partners. Whether there be such an agreement, express or im- 
plied, is a question of fact to be determined upon a consideration of all the 
circumstances. The giving up the note of the old firm and taking a new 
note from the new firm, although entitled to great weight as evidence, does 
not raise the legal presumption of an agreement to extinguish the debt of 
the partnership and discharge the liability of the other parties. 


Appeal from St. Louis Circuit Court. 
Hill § Jewett, for appellants. 


The first and third instructions given for the plaintiff, give 
the force of law to the notions set forth in the petition, to- 
wit, that surviving partners, after the death of a co-partner, 
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can renew the notes of the old firm and make such renewed 
note binding on the estate of the deceased partner. 

This idea, so absurd in law, is elaborated in the petition 
and sustained by the court in its instructions to the jury. 
The third instruction given for the plaintiff distinctly tells 
the jury that the notes of 1859 and 1860, given after the 
death of Charless, may operate as a renewal or continuance 
of the original loan to the old firm, and thereby bind the 
estate of Charless. Certainly an instruction more plainly 
and palpably in the teeth of the law could not well be given. 
The transaction is as plain as daylight, and nothing but the 
most perverse ruling would have led even a stupid jury so 
far astray. 

Some of the cases speak of notes being renewed after dis- 
solution in liquidation ; but this is always when the partners 
are living, and even that goes upon the ground of assent by 
all the partners. In this case there could be no implied as- 
sent to any renewal. 

It is a familiar principle, that at law creditors have no 
right of action against a deceased partner’s estate ; it is only 
in equity that they can come upon the estate, aside from 
statutory provisions upon the subject. The law, upon the 
effect of a dissolution of partnership by death, is so familiar, 
that it is not deemed worth while to cite cases or text books 
to this court upon that point. but it is further insisted, 
that the two said instructions given for plaintiff were wrong 
in this respect, that they convey to the jury distinctly the 
idea that the renewal of a note cannot operate as a “ pay- 
ment and extinguishment” of the old note, when, in fact, 
the law and the custom of merchants is, that such renewal 
does extinguish the old note. Parsons on Notes and Bills, 
vol. 2, p. 203, says: ‘“* Whatever may be the law with regard 
to payment and satisfaction of a pre-existing debt by bill or 
note, the general custom and understanding of the mercan- 
tile world would seem to demand that a new note, given in 
renewal of an old one which is taken up, as it is termed, 
should pay and cancel the old note for which it is given. 
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«The banks consider this to be the effect of renewal, even 
though the old notes are left with the banks, as is frequently 
the case. The old note would be cancelled, if it were paid 
in money, though the same money would be immediately 
loaned to the debtor who had paid it in. There seems to be 
no need of going through the ceremony of paying down 
coin which is to be taken away again. Yet renewal amounts 
to this in the understanding of the parties, and we should 
think the courts ought to regard this universal understand- 
ing in arriving at the intention of the parties. Banks renew 
notes again and again. New sureties are furnished on new 
notes, and the debtor’s own note often taken for one with 
sureties. The parties, without question, suppose themselves 
discharged. Some of the courts seem to admit that renewing 
a note cancels the old debt which is merged in the new note, 
but it cannot be regarded as by any means settled.” 

If there is a difference in the cases in the different States, 
and the law is not “settled”’ generally, neither is it settled 
in this State; and it is insisted, that when it is “settled” in 
this State, it should be in accordance with the “ universal 
understanding”? of the mercantile community and the de- 
cisions of many of the States, that when a note is renewed 
and the old one given up, that it should be at least prima 
facie proof of payment of the old note. But we insist that 
the law in this State is so far settled in this matter as to 
require that the fourth instruction asked by defendants 
should have been given, to the effect that the facts in this 
case made a prima facie case of payment, and called upon 
the plaintiff for rebutting proof. (Yarnell et al. v. Ander- 
son, 14 Mo. 619; Patterson v. Camden, 25 Mo. 13.) 

To the point that the defendants made a prima facie case 
of payment that required rebutting proof, the following cases 
are also cited: Arnold v. Camp, 12 John. 409; Estate of 
Davis v. Desauque, 5 Whart. 530; Stone v. Chamberlin, 20 
Georgia, 259; Waydell v. Luer, 3 Denio, 410; Frisbee v. 
Larned, 21 Wend. 450. 

The cases just cited are all from States where the law is 
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held as here, that the simply giving a note is not absolute 
payment. In the States of Massachusetts, Maine, New 
Hampshire, and Vermont, the simply giving a note is abso- 
lute payment. Indeed, this is the only sensible law on the 
subject, and is in accordance with the custom and the general 
understanding of the community. 

The instructions given for the plaintiff are further wrong, 
on the ground that there is no evidence in the case that will 
authorize the jury to infer that it was not the intention of 
the parties to discharge the old note. 


Hamilton and Wickham, for respondents. 


As to the plaintiff’s instructions: 

The defence was, that the notes given were those of the 
new firm, and that this was apparent from their face. In 
other words: That the defendants gave their own separate 
security ; that the first of these operated as payment and 
satisfaction of the old note, and that it was understood and 
intended by the parties that the new notes should be in full 
satisfaction and payment of the old note, and in discharge 
of the estate therefrom. 

The instructions for the plaintiff, taken in connection with 
those given for the defendants, placed the issue before the 
jury in the most favorable aspect for the defendants ; that 
is, as a question of intention. Some of the cases go so far 
as to call for an express agreement. 

The following authorities show that satisfaction, as distin- 
guished from payment or performance, is in such a case not 
the result of any mere inference or presumption of law, but 
of some specific understanding or agreement, the existence 
of which must be proved by the party who alleges it: 1 
Lindley on Part. 356, 367 ; 2 Am. L. C. (4th ed.) 242-245 ; 
S. Bt. Charlotte v. Hammond, 9 Mo. 63,4; Appleton v. Ken- 
non, 19 Mo. 641; Muldrow v. Whitlock, 1 Cow. 304-6; 
Johnson v. Weed, 9 John. 310; Downing v. Hicks, 14 How. 
240; 2 Robinson’s Prac. 429; Olcott v. Rathbone, 5 Wend. 
490; Vernon v. Manhattan Co. 22 Wend. 133; Cole v. 
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Sackett, 1 Hill, 511; Waydell v. Luer, 5 Hill, 448 [S. C. in 
error]; 3 Denio, 410. 

In Edward v. Deifendorf, 5 Barb. 8. C. 408, it is said: 
«‘ A promissory note of the debtor, or of one, two, or more 
joint debtors, fur a precedent debt, is not a satisfaction of 
such debt, even although the creditor expressly accepts the 
note in satisfaction. This principle, distinctly advanced in 
Cole v. Sackett, (1 Hill, 516,) and in Waydell v. Luer, (5 
Hill, 448,) cannot be considered as overruled by the decision 
of the latter case by the Court of Errors, (3 Denio, 410.) 

In Van Eps v. Dillaye, 6 Barb. 252, the Court says: “ The 
question in such cases is always whether the creditor agreed 
to and did accept the notes either of the debtor or of the 
third person, as payment of the original debt.” (Dayton v. 
Trull, 23 Wend. 847; Henbach v. Mollman, 2 Duer, 259; 
Yarnell v. Anderson, 14 Mo. 624; Patterson v. Camden, 25 
Mo. 13; Hays v. Stone, 7 Hill, 128; Hill v. Beebe, 3 Ker- 
nan, 562-3 ; Brown’s Com. on Com. Law, 398; Perrin v. 
Keens, 19 Maine, 858; Chase v. Vaughn, 30 Maine, 413 ; 
Wilds v. Fessenden, 4 Met. 12; Jones v. Johnson, 3 W. & 
S. 276; Wallace v. Firman, 4 Watts, 378; Weakley v. Bell, 
9 Watts, 273; Mason v. Wickersham, 4 W. & 8. 100; Oli- 
phant v. Church, 7 Harris, Pa. 320; Collier v. Leach, 5 
Casey, Pa. 404; Foster v. Ludwig, 34 Maine, 461; Parker 
v. Cousins, 2 Grattan, 372.) ‘Partners make a note and 
then the partnership is dissolved. The partner who is 
authorized to settle up the business of the partnership can- 
not renew the note in the partnership name so as to bind the 
other partner.” In such a case, though the last note does 
not bind the partner, who did not execute it, the first note is 
still a valid security as against him, though it was surren- 
dered when the last note was taken. 

The taking of anew security from one of two joint debt- 
ors will release the other if, in any case, only where there is 
an agreement by the creditor, express or implied, that he 
shall be released. 
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In equity: 

Harris v. Farwell, 15 Beav. 83. To discharge the estate of 
the deceased partner it is not sufficient to take a new secur- 
ity, but you must agree to discharge the old firm. (Winter 
v. Innes, 4 My. & Cr. 108; Hammersly v. Lambert, 2 J.C. 
R. 508.) The rule, that the note prima facie extinguishes 
the debt, is assignable to New England, whose courts, how- 
ever, admit that it is opposed to the common law, being 
founded on special usage, (6 Mass. 145,) and even there it 
is held that “if the paper accepted is not binding upon all 
the parties previously liable, or if the paper of a third person 
be received not expressly in payment, the presumption may 
be considered as repelled.” (Fowler v. Ludwig, 34 Maine, 
461; Perrin v. Keane, 19 Me. 358; 5 Cush. 170.) 

If this were the note of the survivors alone, the circum- 
stance that it included the unpaid balance of the separate 
loan, so far from having any technical Operation by way of 
discharge, would, of itself, raise the presumption in the first 
instance, that it was designed merely as collateral security. 
(9 Watts, 273; 3 W. & 8S. 276; 4 Watts, 378; 7 Harris, 
Pa. 320; 5 Casey, Pa. 404; 3 Kernan, 562-3.) 

Next it is insisted that where a note is renewed and the 
old one given up, it should be, at least, prima facie evidence 
of payment of the old note. The answer is that “ renewal” 
is not a word of art; it may mean simply an extension of 
credit or continuance of the original loan. This is the sense 
in which it was employed by the court. (Russell v. Phillips, 
142, B. 900; Gault v. McGrath, 8 Casey, 398; Pomeroy v. 
Rice, 16 Pick. 24.) 


Bates, Judge, delivered the opinion of the court. 


This suit was brought to the September term, 1861, of the 
Circuit Court. The petition states “that on the 1st of No- 
vember, 1858, plaintiff loaned to the firm of Charless, Blow 
& Co., then composed of Joseph Charless and the defendants, 
the sum of three thousand three hundred and seven dollars 
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and fifty cents, for twelve months, at ten per cent., and took 
the firm’s note therefor, signed Charless, Blow & Co. That 
Charless died in 1859, before the note was due, and that in 
June, 1859, the defendants were appointed his administra- 
tors. That in November, 1859, when said note became due, 
the defendants, still doing business under the style of Char- 
less, Blow & Co., renewed the note aforesaid, by giving a 
new note for the principal and interest, amounting to 
$3,638.25, with same rate of interest, and signed Charless, 
Blow & Co. ; and that the old note was delivered up to the 
defendants. That in March, 1860, plaintiff loaned to said 
Taylor and Wm. T. Blow, on their own account, the sum of 
$1170, for which they gave him their promissory note, 
signed Charless, Blow & Co., on demand with interest. 
That this note was paid except a balance of $116.89. That 
in November, 1860, when the large note became due, it was 
agreed that the same should be renewed for six months 
longer, and that a note for principal and interest, and in- 
cluding also the balance of $116.89, due on said small note, 
should be given therefor, making altogether the sum of 
$4,118.96, with interest from date at ten percent. That 
such note was given, the same being filed, and the old notes 
given up to the defendants. Plaintiff further avers that the 
said notes thus given were renewals of the old note, and in- 
tended to hold the old firm composed of Joseph Charless 
and defendants, and that they were not taken in payment 
and satisfaction of the said first note, nor of the second note. 

The answer of the defendants admits the old firm as com- 
posed of Joseph Charless and themselves, when the first 
note was given, and admits the death of Charless and their 
appointment as administrators, as alleged. It also admits 
that such notes were given and the old ones surrendered, as 
alleged, but denies that they were given as renewals or were 
so intended or agreed by the parties, and avers that they 
were given in payment and discharge, the one of the other, 
and that the plaintiff had full knowledge of the death of 
Charless when the first note became due, and that he took 
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the note of the defendants in payment of the old note against 
the estate of Charless and themselves. 

It is in proof by Turner, the book-keeper of defendants, that 
plaintiff was frequently in the defendants’ store, and knew 
of the death of Charless when the note of November, 1859, 
was given, and that the firm of “ Charless, Blow & Co.” was 
composed only of the defendants ; that new books were opened 
by the defendants after the death of Charless, and an ac- 
count opened with plaintiff, and the new notes credited as 
cash, and also entered under the head of bills payable; that 
nothing was said about the old firm when the new notes 
were given, and plaintiff was not present when the entries 
were made in the books, and there was no evidence that he 
had any knowledge about the books ; that the note of $1170 
was partly paid by cash and partly by goods from the store, 
and the balance, $116.89, put into the last note. The no- 
tice of the dissolution of the old firm by the death of Char- 
less, and the formation of the new, as published in the “ Mis- 
souri Republican,” was also in evidence. There was no 
other evidence in the case. 

The court then gave the following instructions for the 
plaintiff: 

1. It is for the jury to determine from the evidence 
whether the notes of November 1, 1859, and November 1, 
1860, or either of them, were given to and accepted by the 
plaintiff in satisfaction or extinguishment of the original note 
of Charless, Blow & Co.; and should they find from the evi- 
dence that neither of them was so given and accepted, but 
that it was the intention of the parties that they should both 
operate merely as a renewal or in continuance of the origi- 
nal loan to the old firm of Charless, Blow & Co., they will 
find for the plaintiff, notwithstanding the two notes were 
given up, and the plaintiff was aware at the time of the de- 
cease of Joseph Charless. 

2. Unless the jury find from the evidence that it was in- 
tended between the plaintiff and Taylor Blow and Wm. T. 
Blow, that the notes of November, 1859, and 1860, or one of 
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them, should operate as a satisfaction or extinguishment of 
the original note of Charless, Blow & Co., they will find for 
the plaintiff. 

3. If it was intended by both plaintiff and defendants that 
the notes of November, 1859, and November, 1860, should 
operate merely in a renewal or as a continuance of the origi- 
nal loan to the firm of Charless, Blow & Co., and not in 
satisfaction or as as an extinguishment of said original note, 
they will find for the plaintiff. 

To the giving of the foregoing instructions, the defend- 
ants excepted. 

The defendants then asked the following instructions, 
which were given : 

1. If the plaintiff after he knew of the death of Joseph 
Charless loaned money to the surviving partners doing busi- 
ness as a new firm under the old style, he cannot recover 
such money of the estate of the deceased. 

2. That if the plaintiff took the note of the new firm after 
he knew of the death of Charless, partly for money actually 
advanced to the new firm and partly for the debt due him 
from the old firm, and if he in so doing intended to make 
the whole a loan to the new firm, and to take the new notes 
in extinguishment and satisfaction of the original note, he can- 
not recover any part of it from the estate of Joseph Charless. 

And the following instructions, which were refused : 

3. The death of Joseph Charless was a legal dissolution of 
the partnership of Charless, Blow & Co., as existing before 
his death, and the renewal of a note due from the old firm 
by the surviving partners would not bind the estate of the 
deccased, if the creditor had knowledge of the death of such 
other partner, though said note was signed with the style 
of the old firm. 

4, That the taking of the new notes as specified in the pe- 
tition, and the giving up of the old notes after the dissolu- 
tion of the firm by the death of Charless, and after that 
death was known to the plaintiff, is in law a discharge of 
the old firm unless shown by other testimony not to have 
32—VOL. XXXIV. 
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been so intended, and the burden of proof is on the plaintiff 
to show that it was not so intended. 

5. That if the plaintiff knew that Taylor and William T. 
Blow were doing business as a new firm under the style 
of Charless, Blow & Co., by taking their note for a debt, in- 
cluding partly money due him from the new firm after the 
death of Charless, the presumption of Jaw is, that the plain- 
tiff took it as the note of the new firm, and to entitle the 
plaintiff to recover he must rebut such presumption by 
proof to the contrary. 

6. That executors of an estate, though surviving partners 
of the deceased upon whose estate they are executors, have 
no authority in law to give a note in the name of the old 
firm binding the estate of the deceased, unless such author- 
ity has been expressly given to them by the terms of co- 
partnership. 

7. The giving up of the note of the old firm of Charless, 
Blow & Co., and the taking therefor the note of Taylor and 
Wn. T. Blow, under whatever style, was in law a payment 
of the note of the old firm, unless the contrary intention is 
proved by testimony in the case. 

8. That the taking of the note on time of the surviving 
partners after the dissolution by death was known to the 
plaintiff for the debt of the old firm, was a giving delay of 
payment which discharged the estate of the deceased partner. 

Defendants excepted to the refusal of these instructions. 
A motion for a new trial was filed and overruled, and a bill 
of exceptions filed. 

After the death of Joseph Charless the surviving partners 
could not bind his estate by note or bill, and the plaintiff 

does not seek to hold it liable upon the new note but only 
upon the original debt; and the question presented is 
whether the liability of his estate for the original debt was 
discharged by the plaintiff’s acceptance of the new note made 
by the surviving partners and his surrender of the old note. 
The new note was not properly a renewal of the old note, 
because it did not bind all the persons who were bound in 
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the first note. And the question whether it is such a sub- 
stitute for the old note as to extinguish it is a compound one 
of law and fact. ) 

The only two cases decided by this court which are 
thought to have any bearing upon the question, do not in 
in reality affect it. The case of Patterson v. Camden, 25 
Mo. 13, was upon a bill drawn by one partner after the dis- 
solution of the partnership, the original debt being barred 
by limitation. And in the case of Yarnell v. Anderson, the 
creditor who received the note of one of the partners, ex- 
pressly stipulated that it should be satisfaction of the origi- 
nal note “ when paid.” 

Decisions in other States, and in England, appear to have 
been somewhat conflicting; but the best authority now 
seems to be, that a creditor of a partnership may, by an 
agreement upon a new consideration, (and a new note is a 
sufficient consideration,) accept the responsibility of one or 
more partners in lieu of the firm’s liability, and thus dis- 
charge the other partners. Whether there be such an 
agreement, express or implied, is a question of fact, to be 
determined by a jury upon a consideration of all the circum- 
stances. (2 Parsons on Notes and Bills, 199 et seq., and 
eases in the notes.) Where upon the execution of the new 
note the old note is given up, this fact is entitled to great 
weight with the jury, but does not raise a legal presumption 
of an agreement to extinguish it and discharge the liability 
of the other partner. Nor in the absence of an express 
agreement is it competent for the court to instruct the jury 
that any fact or facts alone and unconnected with a consid- 
eration of the intention or animus of the parties, will consti- 
tute an agreement. The burden of establishing the alleged 
agreement for the extinguishment of the old note, devolved 
upon the defendants who set it up. 

The case was tried in the lower court in accordance with 
these principles, and its judgment is affirmed. 

Judges Bay and Dryden concur. 
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Basi W. ALEXANDER ef al., Respondents, v. Henry Hickox 
et al., Appellants. 


Conveyance—Alteration.— Where title has passed by a deed, no subsequent 
alteration of the conveyance, by any one, for any purpose, can revest the 
grantor with the title. 

Conveyance—Description.—Register’s deed declared void for uncertainty of de- 
scription. 


Appeal from St. Louis Land Court. 


Krum & Decker, for appellants. 


I. The court below erred ‘in admitting the deed of Thom- 
as Barnett in evidence against the objections of the defend- 
ants. That the deed had been mutilated by erasing the name 
therefrom of one of the grantees, is apparent from an in- 
spection of the deed itself. That it was so mutilated after 
its delivery to Orme, is clearly shown by the testimony of 
Thomas Barnett, the maker of the deed. The effect of this 
mutilation of the deed is to render it inoperative to convey 
any estate in the lands therein described. (1 New Hamp. 
145; 15 Johns. 293; 8 Cowan, 71; 4 Kent, 439.) 

In Missouri there is practically no distinction between a 
feoffment and a grant. (4 Kent, C. 439; id. 467; R. C. 
1855, p. 1806.) : 

II. It was error in the court below to exclude the deed of 
the register of lands, offered by the defendants. 

Section eighteen of the revenue act, approved March 27, 
1845, made the register’s deed, executed under that act, pri- 
ma facie evidence of title in the purchaser, whenever the ti- 
tle to the land sold shall be brought in question. The tax 
sale recited in this deed was made under this act. 

The act approved February 13, 1847, is amendatory of the 
act of March 27, 1845, and declares that such deeds so exe- 
cuted and recorded shall, without any further proof, be re- 
ceived in evidence, &c., are embodied in the revenue act of 
1855. (R. C. 1855, p. 1360, secs. 33 & 34.) 

The law of 1847 has been continued in force at the time 






























MARCH TERM, 1864. 





Alexander et al. v. Hickox et al. 





the deed in question was made, January 1, 1859. It is plain 
that the register had ample authority to make and record 
this deed, and the statute is mandatory upon the court to 
receive it in evidence ; what its effect shall be is also declar- 
ed by the statute. It is prima facie evidence of title in the 
purchaser under the deed. 

This deed was a material link in the chain of evidence, 
constituting the defence in this case. The exclusion of the 
deed by the court from the jury, cut out this point of the 
defence completely. (Sess. Acts 1836, p. 180; R. C. 1845, 
§18, p. 952; Sess. Acts 1847, p. 122, § 80; 2 R. C. 1855, 
§ 33 & 34, p. 1860; 6 Ill. 160; 11 id. 431; 12 id. 54; 13 
id. 708.) 

lil. The instruction given to the jury by the court below, 
at the instance of plaintiffs, is manifestly erroneous. This in- 
struction takes the question of fact from the jury. It tells 
the jury that the sheriff’s deed to McDonald conveys no ti- 
tle to him in the land described in said deed. If Barnett 
(against whom McDonald had judgment) owned any inter- 
est in the land in question at the time of the recovery of 
said judgment, or the sale under it, then the sheriff’s deed 
operated to pass such interest to the purchaser at the sher- 
iff’s sale. 


Glover & Shepley, for respondents. 


I. An alteration of a deed by a grantee, even if made fraud- 
ulently, cannot affect the title nor reinvest the title con- 
veyed. (Barnett v. Thorndike, 1 Greenl. 73; Hatch v. 
Hatch, 9 Mass. 311; Waring v. Smyth, 2 Barb. Ch. 119; 
Smith v. McGovern, 3 Barb. Sup. C. 404; United States v. 
West, 22 How. 315; Doe dem. Beauland v. Hirsh, 3 Eng. C. 
L. 594; 1 Greenl. Ev., § 568; Lewis v. Payne, 8 Cow. 71; 
Jackson v. Gould, 7 Wend. 264; Chamberlain v. Bell, 7 
Cal. 294; Berd v. Berd, 40 Maine, 403 ; Jacoby v. Jacoby, 9 
Cow. 71; Doe dem. Lewis v. Bingham, 4 Barn. & Ab. 677, 
per J. Holroyd.) 

It is not believed that there is a single case that holds a 
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contrary doctrine ; even the case in 1st New Hampshire, 
not denying the general doctrine, but rendering it nugatory 
by refusing to admit the altered deed for any purpose what- 
ever. The distinction which is attempted to be made, that 
when the estate lies in grant, if the deed be fraudulently al- 
tered, the estate falls with it, unless possession be shown to 
accompany the deed, is not supported by any of the authori- 
ties cited, and arises from a misapprehension of some of the 
earlier authorities. Any other construction would place all 
our titles in the position, that any alteration by a grantee 
would have the effect to change the title to the land, no mat- 
ter when the change was made, or how many conveyances of 
the land had been made in the mean time. 

The cases cited on the other side as to the effect of an al- 
tered deed, relate simply to incorporeal hereditaments, 
things that exist by writing only; and in the case in 8 Cow. 
71, it was a lease. In that case the court, at bottom of page 
75, states the distinction ; but it would seem that even upon 
a lease it would not have the effect of avoiding the interest 
in England, from the observations of Chief Justice Campbell, 
in the case of the Agriculturist Cattle Ins. Co. v. Fitzger- 
ald, 15 Jurist, p. 490. Inthe States, lands are conveyed 
only by writing, and seizin accompanies the deed. In 2 Barb. 
Ch. 133, the true rule is stated, and the reason why a 
mortgage under the law of New York is void when an al- 
teration is made, when it would not be void in England, is 
stated. Destruction of a deed, even by consent of grantor and 
grantee, will not reinvest the title. (Tibeau v. Tibeau, 19 
Mo. 78.) 

The erasure, even if fraudulently made by the grantee, 
does not prevent the deed being read in evidence as showing a 
conveyance, though it is inoperative to give the grantee any 
benefit of any covenants therein contained. (Doe v. Hirsh, 
3 Stark, R. 60; Lewis v. Payne, 8 Cow. 71; Jackson v. 
Gould, 7 Wend. 364; Harnick v. Malin, 22 Wend. 393.) 
And the principle has been held to apply in England to 
other instruments besides deeds, conveying the fee simple— 
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Agricul. Cat. Ins. Co. v. Fitzgerald, 15 Jurist, 490, where it 
is said in relation to what is there called a deed of settle- 
ment (being an instrument under which the corporation 
took their legal existence under the general act)—‘There 
is no ground for saying that if a deed be altered in a ma- 
terial part, it is rendered void from the beginning. It ceases 
to have any new operation, and no action can be brought 
in respect to any pending obligation ; * * * but it may still 
be given in evidence to prove a right or title created by 
its having been executed, or to prove any other collateral 
fact.” So the deed is good to show the conveyance, but 
would be bad in a suit upon any covenants contained in it. 

The deed of Thomas Barnett having been made in 1832, 
and recorded prior to the sale by the sheriff in July, 1846, 
on an execution against Thomas Barnett, is a better title 
than that acquired by deed of the sheriff under said execu- 
tion and sale. (Valentine v. Havener, 20 Mo. 133.) 

The deed having been recorded the 14th day of March, 


1846, brings this case precisely within the principle decided 
in these cases. 


Il. The deed of register under tax sale was properly re- 
jected, being void for uncertainty. 

This question is one for the court to decide and not the 
jury. (Clemens v. Rannels, decided at the last term.) 


Bates, Judge, delivered the opinion of the court. 


This is an action in the nature of ejectment for a lot in 
the city of St. Louis. Both parties claim under Thomas 
Barnett. In 1832, Barnett by deed conveyed the lot to Orme 
and Thomas; afterwards the name of Thomas was erased 
from the deed; and still, subsequently, Thomas conveyed his 
interest in the lot to Orme, who conveyed the whole to the 
plaintiffs. 

In 1846, a sheriff’s sale of Barnett’s interest in the lot 
was made to McDonald, who conveyed to Willi, one of the. 
defendants. 
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jury: 


could operate. 


conveyance of country lands. 
printed headings, under which were written words of descrip- 
tion as follows: 


At the request of the plaintiffs the court instructed the 





“That the sale of the sheriff of St. Louis county to James 
McDonald, and the deed of said sheriff to said McDonald for 
the land so sold, given in evidence by defendants, conveyed 
no title to said McDonald for any portion of the land de- 
scribed in the deed of Thomas Barnett, dated the 23d day of 
May, 1832, given in evidence by plaintiffs.” 

There was no error in this instruction. 
having passed by his decd to Orme and Thomas, no subse- 
quent alteration of the decd (by whomsocver made or with 
whatever purpose) could revest Barnett with the title, and 
there was, therefore, nothing upon which the sheriff’s deed 
(Tibeau v. Tibeau, 19 Mo. 81.) 

2. The defendant also offered in evidence a deed of the 
register of lands, upon a sale of the lot made for taxes. Ob- 
jection having been made to the uncertainty of the descrip- 
tion, the defendant gave the testimony of a witness to ex- 
plain the description, and upon objection made by the plain- 
tiff the deed was still rejected. 

The deed was a printed form, obviously intended for the 


Barnett’s title 


It contained columns with 

































To whom assessed. | Acres. [sam Parts of sec. | See. | toma Range. | Loeal description. 
No. Survey. 
N. 
Arch. E. Orme. B1.126 | Sixth | 18 by 60 ft. | Wash. | E. 6th | S. Willi | W. Swon, in city 
Av. st. of St. Louis. 















The testimony was as follows: 

One Denis testified, “I am a practical surveyor; I know 
the location of the land in suit; I surveyed the land adjoin- 
ing it formerly owned by Swon, now the property of Walk- 
er.” The decd from the register in the State of Missouri to 
Willi being shown witness, he states, “I could not locate the 
land from the description in this deed; I would need more 
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information to locate it; I would go to the corner of Sixth 
street and Washington avenue. Lot No. 126 is on the south 
side of Washington avenue; the land mentioned in the peti- 
tion isin the same block ; I would, from the register’s deed, 
locate the land in question at the corner of Sixth street and 
Washington avenue. The lot referred to as belonging to 
Walker adjoins it on the west.”” On cross-examination the 
witness stated, that “if the printed headings in the deed of 
the State register are used as a part of the deed, there is no 
sense in it.” 

If the description contained in the deed were such as 
could be explained by parol testimony, it is obvious that the 
testimony of this witness did not at all give it any greater 
certainty. He truly said, that if the printed headings in the 
deed are used as a part of the deed, there is no sense in it; 
and it is equally true that if the printed headings be entirely 
disregarded, there is no sense init. There is, in truth, no 
description at all of any lot whatever. 

The court properly rejected the deed. 

Judgment affirmed. Judges Bay and Dryden concur. 





Davip Lams, Respondent, v. Witu1aM A. NELson, Appellant. 


Practice—Motion to set aside Default—A ffidavit.—In an application to set aside 
a default and to be permitted to answer on the ground of a meritorious de- 
fence, the affidavit in support of the motion must show the exercise of 
proper diligence, and also set out the nature of the defence, so that the 
court may judge of the question of merits. 


Appeal from St. Louis Circuit Court. 
J. G. Mc Clelland, for respondent. 
J. T. Witham, for appellant. 


DrybEn, Judge, delivered the opinion of the court. 


This was a suit on a promissory note by the assignee 
against the maker. The defendant demurred to the peti- 
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tion; the demurrer was put on the law docket of the court, 
and when reached in its regular order (the defendant being 
absent, but having submitted the questions arising on the de- 
murrer without argument) it was taken up, and, on motion 
of the plaintiff, was stricken out as frivolous; and the court 
then and there gave judgment for the plaintiff for the 
amount of the note and interest. Five days afterwards the 
defendant appeared and moved the court to set the judg- 
ment aside and grant him leave to answer “ for the reasons 
assigned in the accompanying affidavit.” The affidavit is in 
these words : 

“Wm. A. Nelson, defendant in the cause of Lamb v. Nel- 
son, upon his oath says, that he believes he has a good and 
meritorious defence to said action and against the note upon 
which the same is founded, if he is allowed to defend the 
same and file his answer to plaintiff’s petition. Sworn 
to,” &c. 

The court refused the motion and the defendant appealed. 
It is objected here that the plaintiff’s motion to strike out 
was not in writing; but as the matter was not excepted to in 
the court below, it cannot be considered in this court. 

Another ground of error insisted upon by the appellant in 
the argument, is that he was entitled as well by the provis- 
ions of the practice act as by a rule of the Circuit Court to 
a day in court, after the disposition of the demurrer before 
judgment. Whether the action of the Circuit Court contra- 
vened any rule of its own we have no means of knowing, 
since we’cannot take judicial notice of the rules of practice 
of other courts, and as the supposed rule, if any such ex- 
ists, is not brought before us in the record. There is cer- 
tainly nothing in the practice act to sustain the pretension 
here set up. The demurrer was stricken out because it was 
frivolous; and it being frivolous, it was no answer to the ac- 
tion ; and the defendant was in default, and, being in default, 
how can it with even plausibility be claimed that he was 
still entitled to another day. The law is guilty of no such 
absurdity. Itis not to be understood that, under the cir- 
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cumstances of this case, the court might not in its discre- 
tion permit a defendant to answer over. All we mean to 
say is, that the defendant is not entitled as a matter of right 
to answer over. 

Supposing the demurrer properly stricken out (and there 
is no pretence it was not), there was no irregularity in then 
and there entering judgment. The only exception saved in 
the record is to the overruling the motion to set aside the 
judgment, and the only reason assigned in the motion why 
the motion should prevail is, that the defendant had a meri- 
torious defence to the action. This is not enough. As has 
been seen, the appellant was in default. To entitle him in 
that condition to the consideration of the court, it was his 
duty to show as well the existence of merits as the exercise 
of proper diligence. There is no attempt to show diligence, 
nor are the merits sufficiently shown. The affidavit should 
not state the judgment of the party merely, as was done in 
this case; but the facts relied upon should be stated so that 
the court may itself judge of the question of merits. 

There is no error in the record. Let the judgment be af- 
firmed ; all the judges concurring. 


State, ex rel. P. T. Mituer, Petitioner, ». Witiiam §S. 
MOSELEY, AUDITOR oF PuBLic Accounts, Appellant. 


Salaries—Ordinance.—The ordinance of the Convention of October 16, 1861, 
reduced the salaries of the officers therein named, for year ending Septem- 
ber 1, 1862. The reduction was absolute, and not a mere withholding for 
a time of a portion to be made up afterwards. 


Petition for Mandamus. 


The petition of the undersigned, P. T. Miller, respectfully 
showeth unto this honorable court, that since the 28th of 
August, 1861, he has been and still is the warden of 
the Penitentiary of the State of Missouri, duly commission- 
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ed and qualified, and that his salary as such warden dur- 
ing said period was and now is two thousand dollars per 
annum. That the Convention of the State of Missouri, by 
the second section of an ordinance providing for abolishing 
certain offices, reducing salaries and testing the loyalty of 
civil, officers and offering amnesty to certain persons in cer- 
tain cases, adopted October 16, 1861, provided as follows, 
namely : 

“5. That the salaries of all civil officers in this State, so 
far as the same are paid out of the State treasury, or made 
a burden on the county treasuries by State legislation, be, 
and are hereby reduced twenty per cent. during the year 
ending 30th September, 1862 ; and said per centage shall be 
‘ deducted from the amount of said salaries, and withheld 
from said officers from and after the passage of this ordi- 
nance, until the said 30th day of September, A. D. 1862.” 

That for the period commencing on the said 16th day of 
October, 1861, and ending on the said 30th day of Septem- 
ber, 1862, there was deducted and retained from his yearly 
salary as fixed by law 20 per cent., or three hundred eighty- 
three and 70-100 dollars, which he has never received. That 
on the Ist day of April, 1864, he presented his account (here- 
to annexed) to the Auditor of Public Accounts for the said 
sum so withheld, the same being due him from the State, for 
the period last aforesaid, and that said auditor refused to 
allow the same and to issue a warrant on the treasurer 
therefor. 


E. B. Ewing and Napton, for petitioner. 


It is submitted that the fifth section of the ordinance of 
October 16, 1861, only suspends the payment of 20 per cent. 
of the salaries of the officers therein referred to for a given 
period. This is the obvious import of the last clause of the 
section. It is to be withheld or held back until the 30th 
September, 1862. Had it been designed to reserve absolutely 
this per cent. from the salaries for the period named, this 
object would have been fully attained by the first clause of 
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the section. Considered by itself, this is its only effect. It 
reduces the salaries a given per cent. and for a definite pe- 
riod, but the following sentence shows manifestly that the 
reduction is not absolute, but only relates to the time of pay- 
ment. It could not, of course, be merely withheld or re- 
tained until the 30th of September, 1862, and at the same 
time absolutely reserved. If there is any such reservation, 
it can be found only in the first clause, considered by itself; 
and such an interpretation gives no effect to the second, but 
treats it as a nullity. 


Glover & Shepley, for respondent. 


Bates, Judge, delivered the opinion of the court. 


The language of the fifth section of the ordinance may be 
a little awkward, but we have not the slightest doubt of its 
meaning. The reduction of salaries for the time mentioned 
was absolute, and not a mere withholding of a portion for a 
time to be made up afterward. 

The first clause of the section absolutely reduced the sala- 
ries, and apparently for the full period of one year ; and the 
second clause was added to fix more definitely the period of 
time during which the reduction should continue, that is, 
from the passage of the ordinance (October 16, 1861) until 
the 30th day of September, 1862; which day was no doubt 
chosen because it was one fixed by law for the quarterly pay- 
ment of salaries, and the Convention purposely avoided giv- 
ing to the ordinance any retroactive effect. 

Mandamus refused. Judges Bay and Dryden concur. 


———n} DOD ——— 


Isaac T. Wise, Apm’r or NATHANIEL A. Ware, Appellant, v. 
Mary Lisa, Respondent. 


Partition—Estoppel.—If the proceedings and judgment in partition be abso- 
lutely void as to any one claiming an interést in the land, he cannot sub- 
sequently claim the benefit of the judgment, nor have any share of the pro- 
ceeds of sale received by the other parties; if the judgment be void, it 

does not affect his title. (Gravier v. Ivory, p. 522 seq.) 
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Appeal from St. Louis Court of Common Pleas. 
Wise, for appellant. 


The judgment rendered in the case in partition was void 
as to Ware, and he is not therefore estopped by the record 
or concluded as to his right in equity to claim the proceeds 
of sale of his share. (Smith v. Davis, 27 Mo. 298; Thorn- 
ton v. Thornton, id. 302.) 

The fact that Mary Lisa, through the sheriff, made sale of 
the land (the proceeds of which Ware claims) without any 
privity with and claiming adversely to Ware, is no reason 
why Ware has no right to sue, no privity being necessary, 
it being for money had and received to Ware’s use. (Dickey 
v. Fox, 24 Mo. 218; Hall v. Mastem, 17 Mass. 575-9; Ma- 
son v. Wait, 17 Mass. 563; Hawley v. Sage, 15 Conn. 52; 
Eagle Bank v. Smith & Parmlee, 5 Conn. 71.) 

Particularly in cases of fraudulent conversion of the prop- 
erty of another, which is the case here as charged in the pe- 
tition, privity is not necessary to the action. 

The defendant having received the money by reason of a 
fraudulent pretence of title, the same remains in her hands 
as a trust; if she had no title as claimed, and the plaintiff 
did have the title claimed by her, the proceeds arising from 
the sale remains in her hands in trust or as trustee of plain- 
tiff. (2 Story, Eq. Juris., 719, § 1257, and following ; 
Taylor v. Plummer, 3 Maule & Selwyn, 575; Scott v. Sur- 
man, Willes, 402.) 

Even where trust money of one is tortiously invested in 
land, equity will follow, and the land be vested in trustees 
to the use of the cestui. que trust. (Wilson v. Forman, 2 
Dick. 593; Wilson v. Deighton, and Balgney v. Hamilton, 
1 Amb. 413.) 

Upon the allegations of the bill defendant becomes the 
trustee of the plaintiff for the proceeds of the sale in her 
hands, which he (or his administrator) can claim as well as 
he or his heirs might have claimed the title, if no sale in par- 
tition had been made, and he might have affirmed the sale 
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and demanded the proceeds arising therefrom, at his option, 
to avoid circuity of action. (2 Story, Eq. Juris. § 1211, 
1213; Bright v. Boyd, 1 Story, 479. ) 

Equitable conversion from real to personal, and vice versa, 
recognized. (2Sto. Eq. Juris. § 1212; see particularly § 1201.) 
And on a sale in partition by and between heirs, the admin- 
istrator can come in and claim assets to pay debts, because 
he and all others are barred of their rights either in law or 
equity by the sale. (Langham v. Darby, 13 Mo. 554; Ows- 
ley v. Smith, 14 Mo. 153; 2 Mo. Stat. p. 1116, § 35; Kin- 
caid v. Cunningham, 2 Monf. 1; Auditor v. Nicholas, id. 
31; Foster v. Wood, 6 J. C. R. 90; Turpin v. Thomas’ 
Exrs. 2 Hen. & M. 139.) 

In matters of partition, equity will interfere where law can- 
not remedy a wrong. (McIntyre v. Mancius, 6 Johns. 562.) 


Glover & Shepley, for respondent. 


Upon no principle of law can this suit be maintained. 
Ware had his day in court, and a judgment of a court of 
competent jurisdiction decided that he had no title to the 
land which was the subject matter of the suit. This will be 
seen by a moment’s consideration, for 

1. The judgment rendered in the case in partition was effi- 
cient to pass whatever title Ware had, if any in the prem- 
ises, or it was not. If it was efficient, it was because Ware 
was made a party according to law, and the judgment was 
rendered so as to bind him. If the judgment was conclu- 
sive as to his rights in the land, then the purchaser took a 
good title, and neither the title of the purchaser nor the pro- 
ceeds of the sale could be reached in any other way than 
that prescribed by the statute. 

If the judgment is not good, then no harm has been done, 
and the heirs of Ware can bring their suit to recover what- 
ever share they may have in the land. But by bringing the 
suit the plaintiff admits the proceedings in partition are 
valid and binding upon Ware and his heirs, and states so in 
his petition, and that the title of Ware was thereby divested. 
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2. The proceeding is only another way of bringing a bill 
of review, and that long after the time prescribed by the 
statute within which the bill of review could be brought. 

Sec. 15, R. C. 1855, p. 1281, provides that all bills of re- 
view must be brought within three years, when the service 
was by publication. 


DryYDEN, Judge, delivered the opinion of the court. 


It appears from the petition in this case, that in the year 
1850 this respondent instituted proceedings in the St. Louis 
Circuit Court against the appellant’s intestate, Ware and 
others, for the partition of certain real estate in the city of 
St. Louis, which resulted in a judgment of partition and 
sale of the land,and payment of one-third of the proceeds 
to the respondent, corresponding to the share she claimed 
in the land. It seems that Ware claimed that the interest 
in the land which was adjudged to the respondent in the 
partition suit, was his and not hers. The object of the pres- 
ent suit was to recover the share of the proceeds of the sale 
which had been adjudged and paid to the respondent. The 
petition was demurred to and the demurrer sustained, and 
judgment for the respondent. 

If, as the appellant has argued in this court, the judg- 
ment in partition was a nullity (and the allegations of his 
petition certainly would not warrant us in saying it was 
valid), then the proceedings in partition did not affect the ti- 
tle of Ware, and presented no obstacle to a recovery of the 
land involved, in case his possession was interfered with. 
This being true, it furnishes an answer to this action ; for if 
Ware was not injured by the proceedings in partition (and 
he was not unless his title was thereby divested ), he has no. 
grievance to be redressed, and no reason exists why he or 
his administrators should take to himself the fruits of a 
harmless and confessedly void sale. 

With the concurrence of the other judges, the judgment 
will be affirmed. 
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AntHony Fox, Respondent, v. James Tooke e¢ al., 
Appellants. 


Husband and Wife--Separate Estate—In a suit to charge the separate estate 
of a married woman, she cannot appear and defend by attorney ; and if 
she do thus appear, the judgment will be reversed for error. (Claflin v. 
Van Wagoner, 32 Mo. 252, affirmed.) 


Appeal from St. Louis Land Court. 
W. C. Huffman and A. Martin, for appellants. 


This is an action for the purpose of enforcing a claim 
against the separate estate of a married woman. She is a 
necessary party to such an action. She appears and defends 
by attorney. According to the decision of Claflin v. Van 
Wagoner et al., (82 Mo. 252,) she can only appear and de- 
fend by her next friend. The judgment is, therefore, er- 
roneous, in being rendered against a person who is under 
disability. 

The answer is not the answer of Mrs. Tooke. The attor- 
neys there had no right to represent her, and the court 
could render no judgment either by default or otherwise 
against Mrs. Tooke, until there was some party upon the 
record who appeared for her, since she could not appear by 
herself or by attorney. 


E. T. Farish, for respondent. 


A reversal is asked under the decision of Claflin v. Van 
Wagoner, (32 Mo. 252;) because Mrs. Tooke did not defend 
by next friend, a point which was never thought of or passed 
upon below, and cannot now be raised here. (Vide Art. 
XIV., § 3, p. 1300, R. ©. 1855.) No exceptions shall 


be taken in an appeal or writ of error to any proceedings in _ 


the Circuit Court, except such as shall have been expressly 
decided by such court. 

The spirit and reason of this law is not founded upon the 
idea of any waiver of errors, but is owing to the nature 
and organization of the court. The Supreme Court, in 
33—VOL. XXXIV. 


ST. LOUIS. 





Weigand v. Schrick et al. 





matters brought within its jurisdiction by appeal or writ of 
error, is a revisory court, and cannot inquire into any pro- 
ceedings of the court below, unless it appear that objections 
were taken to such proceedings. The fact that Mrs. Tooke 
was a married woman does not help the matter or authorize 
this court to intervene. Married women, with separate 
estate, are “ sui juris”? for nearly every purpose connected 
with their property ; in fact, were under the power of no 
one. 


Bates, Judge, delivered the opinion of the eourt. 


The judgment in this case was rendered against a married 
woman to charge her separate estate. She appeared and 
answered only by attorney. This was manifest error. (Claf- 
lin v. Van Wagoner, 32 Mo. 252.) The respondent insists 
that exception cannot be here taken to that error, because 
the point was not expressly decided in the lower court. In 
this case, as it appeared upon the record that she was a 
married woman, we think that it was the duty of the court 
below to see that she appeared by a proper person, even 
though she herself neglected to appear properly. For the 
manifest error, the judgment must be reversed and the 
cause remanded. 

_Judges Bay and Dryden concur. 


Francis WEIGAND, Respondent, v. JuLius Scurick e¢ al., 
Appellants. 


Practice—Pleading-—-Amendment.—Where different causes of action are sever- 
ally set out in different counts in the petition, the dismissal as to one count 
is no amendment of the petition, and does not entitle the defendant to file 
another answer. 


Appeal from St Louis Circuit Court. 
C. F. Burnes, for appellants. 


I. The Circuit Court erred in allowing the plaintiff to strike 
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out part of his petition without reasonable notice to the de- 
fendants. (R. C. 1855, p. 1254, § 11, Art. LX.) 

II. The striking out of one count in the petition was an 
amendment of said petition, and as such defendants ought 
to have been allowed to file amended answer. (R. C. 1855, 
p. 1255, Art. IX, § 15; Neidenberger v. Campbell, 11 Mo. 
359.) 

Iii. The judgment was for thirteen dollars and thirty- 
seven cents more than was claimed by the amended petition 
to be due, and the court ought to have set the same aside as 
excessive. 


A. Hamilton & G. 8. Van Wagoner, for respondent. 


Bates, Judge, delivered the opinion of the court. 


The petition contained three counts, all upon promissory 
notes made by the defendants. The first count was upon a 


note made payable to third persons, and by them assigned 
to the plaintiff. The two other counts were upon notes 
made directly to the plaintiff. The defendants answered, 
putting in issue the assignment to the plaintiff of the note 
mentioned in the first count, and making no answer as to 
the two ether counts. The plaintiff dismissed his suit as to 
the first count and took judgment upon the other counts ; 
and the court, finding from the instruments in writing on 
which the action was founded that the defendants were in- 
debted to the plaintiff in the sum of two thousand three 
hundred and sixty-one dollars and forty-eight cents, judg- 
ment was rendered for that sum. 

Two grounds of error are relied upon for a reversal : 

1. That it was error to permit the plaintiff to dismiss as 
to one count and take judgment upon the others; and as to 
this, we are clearly of opinion that where several actions 
are joined in one suit, the plaintiff may dismiss his suit as 
to any one of them, and that such dismissal is not an amend- 
ment of the petition, nor does it entitle the plaintiff to file 
another answer. Upon the dismissal of the suit as to the 
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first count, and the allegations in the other counts remaining 
wholly unanswered, there was no error in giving judgment 
upon them. 

2. It is contended that the judgment was excessive and 
exceeded the amounts claimed in the two counts of the 
petition. Each count asked for a judgment for an amount 
stated in the one count as the sum mentioned in the note, 
and the other, as a similar sum, diminished by the amount 
of a credit which was admitted, together with interest. 
Upon a calculation, it appears that the sum for which judg- 
ment was given exceeds the sum of the amount so asked in 
the petition, and interest at six per cent. from the maturity 
of the notes, by about ten or twelve dollars ; but the amount 
for which judgment was given was ascertained from the 
notes themselves, which are not preserved in the record, and 
this small apparent excess may have been properly adjudged 
against the defendants upon the notes themselves, upon an 
immaterial variance between the notes themselves, or any 
one of them, and the descriptions of them contained in the 
petition. If there was an error in the amount for which 
the judgment was given, the record does not show it. The 
court below would certainly have corrected a mere mistake 
in the calculation of interest if there had been such. 

The case presents no meritorious defence whatever, and 
the judgment is therefore affirmed, with ten per cent. dam- 
ages. 

Judges Bay and Dryden concur. 


——_+e ee, 


ALFRED M. Faruey et al., Appellants, v Tuomas S. Bryant, © 
Respondent. 


Practice. —Hohenthal v. Watson, 28 Mo. 360, affirmed. 


Appeal from St. Louis Cireuit Court. 


Krum § Harding, for appellants. 
J. K. Knight, for respondent. 
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Bates, Judge, delivered the opinion of the court. 


This was an action for the delivery of personal property, 
in which the property was delivered to the plaintiffs. 

There was a general verdict for the defendant without any 
assessment of damages or finding of the value of the prop- 
erty. Subsequently the court, on motion, ordered an assess- 
ment of the damages and the value of the property. ‘This 
assessment was made by the court, the parties having waived 
a jury and agreed upon the amount of value and damages. 
The only question ‘presented is as to the order of the court 
for the assessment, and the case is covered by that of Ho- 
henthal v. Watson, 28 Mo. 860: as that decision is upon a 
point of practice, we think it best to adhere to it. The pro- 
ceeding was not regular, but the plaintiffs are not injured 
by it, for no question is made of the propriety of a finding 
for the defendant on the merits, and the amount assessed is 
confessedly the right sum, and in such case we cannot re- 
verse for the irregularity mentioned. 

Judgment affirmed ; Judges Bay and Dryden concurring. 


ARCHIBALD CARR e¢ al., Respondents, v. Wittiam H. Carp 
et al., Appellants. 


Securities. —Where a surety, with his principal, makes a direct and absolute 
promise to pay, depending upon no condition expressed in the writing, he 
may be sued without any previous demand upon the principal. 

Contract—Consideration.—Any injury or inconvenience to the promisee is as 
sufficient a consideration to uphold a promise, as any benefit or advantage 
arising to the promisor. 


Appeal from St. Louis Circuit Court. 
R. 8. Voorhis, for appellants. 


I. The petition in this case does not state facts sufficient 
to constitute a cause of action. 

It does not show that the defendants, appellants here, were 
in any manner connected with the indebtedness of the 
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steamboat, either as owners or otherwise. The instrument 
sued on is not a specialty and imports no considera- 
tion. 

There being no evidence to show that defendants were in 
any manner connected with the indebtedness of the boat as 
owners of any interest therein, there does not appear any 
consideration for the instrument on which the action is 
based. 

II. The document pleaded and put in evidence by the 
plaintiffs, is not a promise to answer for the debt of another 
person. It does not appear that the defendants had any 
right to act, in any manner, in relation to the debt on the 
part of the boat. No one represented or acted for the boat 
so as to raise a consideration for the promise. It was vol. 
untary, without consideration, moving on the part of the 
boat. Even if it can be construed to be a promise to answer 
for the debt of the steamboat, the contract by which the 
plaintiffs furnished supplies and materials to the boat, and 
acquired their lien, was executed and entirely past before 
the instrument sued on was made. They are not, therefore, 
liable on the contract sued on; it is a nudum paetum. (Rob- 
ertson v. Findlay, 31 Mo. 384, 8 Johns. 37.) 

III. The plaintiffs treat Eads as a principal, and Card as 
his security. In this relation Card cannot be held under 
the contract alleged in this case. 

The evidence, and the plaintiffs’ own admissions show 
that they had no obligation upon Eads for the debt of the 
boat. Eads was in no way indebted to them. There was. 
no primary or principal obligation of Eads, so that he could 
have no accessary. The consideration entirely fails. (2 
Pothier on Obliga. 204, 205, 206 & 229, t. p.) 


C. S. Hayden, for respondents. 


I. The obligation of defendant Card to pay the debt was 
an original and absolute undertaking on his part, as the 
written agreement shows. The consideration of Card’s un- 
dertaking was the detriment to plaintiffs’, i. e. the giving up 
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their lien. Of course it was not necessary that defendant 
Card should have derived any benefit from the agreement. 

II. Even on the supposition that defendant Card was lia- 
ble, not as an original promisor, but as a guarantor; yet in 
that event the guaranty was an absolute and not a collateral 
one, and no demand er notice was necessary. If Card had 
signed the agreement expressly as guarantor, his liability to 
pay would have been absolute without demand or notice, on 
his principal’s failure to pay at the time specified. (Cooper 
v. Page, 24 Me. 73; Breed v. Hillhouse, 7 Conn. 523; Mce- 
Dougal v. Calef, 34 N. H. 5384; Upham v. Prince, 12 Mass. 
15; 12 East. 227.) 


DryDEN, Judge delivered the opinion of the court. 


This was a suit by the payees against the payors, founded 
on the following instrument of writing, viz: 

“Whereas there is due to Carr & Kennett for supplies 
and materials furnished the steamboat Duncan S. Carter, 


the sum of three hundred and one dollars, for which said 
Carr & Kennett have a lien on said steamboat, her engines, 
machinery and appurtenances; and whereas the time in 
which said lien can be enforced under the statutes against 
the same is about to and will soon expire; now we, the un- 
dersigned, William H. Card and William H. Eads, in con- 
sideration of said Carr & Kennett (which firm is composed 
of Archibald Carr and Mortimer Kennett) not suing on 
and enforcing their lien against said steamboat, her ma- 
chinery, &c., but suffering the same to expire by lapse of 
time, and giving up said lien or right to proceed against said 
property in specie (the original debt on account of said sup- 
plies furnished still existing, and not being in any way sur- 
rendered or satisfied) and in consideration of five dollars by 
us in hand, received from Carr & Kennett, we agree to pay 
said Carr & Kennett, within seven months from the date of 
this instrument, the sum of three hundred and one dollars 
aforesaid ($301), and to become personally responsible to 
them for said debt and liable to them therefor. Given un- 
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der our hands this first day of November, 1859. (Signed,) 
William Eads, William H. Card & Co.” 


The defendant Eads made default, but Card answered. 
The parties waiving a jury, the issues were tried by the 
court, resulting in a verdict and judgment for the plaintiffs. 

The only evidence given on the trial by the plaintiffs was 
the instrument sued on, the execution of which was admit- 
ted by the answer. The defendant Card gave evidence 
tending to prove that he was but the security of Eads, his 
co-defendant. At the conclusion of the testimony, the de- 
fendant Card asked the court to declare the law of the 
case, as follows: : 

1. The jury are instructed that defendant Card stand 
in the relation to the defendant Eads of a security, and 
that before they can find for the plaintiffs, against the de- 
fendant Card, they must believe from due evidence that 
plaintiffs have exhausted against defendant Eads all the 
remedies known to the law ; that is, proceeded by suit ayainst 
him, and obtained judgment, and failed to collect the same. 

2. The jury must be satisfied, from the evidence, that de- 
mand of payment of the sum sued for was made upon de- 
fendant Eads, and that he failed to pay the same, and upon 
such failure of said Eads notice of the same was given to 
defendant Card, otherwise they will find for the defendant. 

3. If the jury believe, from the evidence, that the defend- 
ant Card was not an owner of the steamer Duncan S. Car- 
ter, or that he was not otherwise interested therein, and that 
he received no consideration for his signature to the agree- 
ment sued on, and derived no benefit or advantage there- 
from ; and if they further believe, that such facts were in 
the knowledge of the plaintiffs, or either of them, at the 
time that the said agreement was signed ; or if they believe 
that the understanding between plaintiffs and defendant 
Card was that said Card signed the said agreement only as 
security, then they must find for the defendant. 

4. If the jury believe, from the evidence, that the defendant 
Card was not an owner of the steamer Duncan S. Carter, 
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or that he was not otherwise interested therein, and that he 
received no consideration for his signature to the agreement 
sued on, and derived no benefit or advantage therefrom ; 
and if they further believe that such facts were in the 
knowledge of the plaintiffs, or either of them, at the time 
the said agreement was signed, then they must find for the 
defendant. 

The instructions were all refused, and their refusal is as- 
signed for error: 

1. It was immaterial in this case whether the appellant 
stood in the relation of security to his co-defendant Eads 
on the contract sued on, or whether they were joint princi- 
pals. The obligation was a direct and absolute promise to 
pay, depending upon no condition expressed in the writing 
or implied in the law; and to hold, that the appellant was 
liable without a previous demand or previous suit against 
the principal, as supposed by the first and second instruc- 
tions, was but holding him to the express terms of his con- 
tract. 

2. The proposition contained in the third and fourth in- 
structions, to the effect that a consideration sufficient to sus- 
tain a contract must be some benefit or advaitage accruing 
to the party promising, was likewise founded in a misappre- 
hension of the law. Any injury or inconvenience to the 
promisee is quite as sufficient a consideration to uphold a 
promise as any benefit or advantage arising to the promisor. 
(Story on Contracts, § 429, 431.) The discharge of the re- 
spondents’ lien, whether considered as a benefit to Hads, the 
co-promisor, or as any injury suffered by the respondents, 
was altogether sufficient in law to sustain the appellant’s 
promise, although no advantage or benefit accrued to the 
appellant from such discharge. 

The lower court committed no error in refusing the in- 
structions, and its judgment is therefore affirmed ; the other 
judges concurring. 
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Hucu Ewine, Respondent, v. Joun G. Suetton, Appellant. 


Mortgage—Satisfaction.—The assignee receiving payment of the debt or note 
secured by a mortgage or deed of trust, is the proper party to enter satis- 
faction upon the margin of the record, or execute the deed of release ; and 
if he refuse so todo for thirty days after request, he will be liable to the 
penalty imposed by the statute. (R. C. 1855, p. 1091, § 22.) Bates, C. J., 
dissenting. 


Appeal from St. Louis Court of Common Pleas. 
Lackland, Cline, & Jamison, for appellant. 


I. This action being to recover a penalty, a quasi criminal 
proceeding, the statute should be strictly construed. The 
statute provides (sec. 21, Mortgages, R.C. 1855, p. 1091) 
“that if any mortgagee, trustee, cestui que trust, his execu- 
tor, or administrator, or assignee, receive full satisfaction of 
any mortgage or deed of trust, he shall acknowledge satis- 
faction,” &c.’ The true and proper construction of which is, 
that the legal assignee, and not merely the equitable assignee, 
is the proper one to acknowledge satisfaction. The statute 
intended that the recorder, the keeper of the records, should 
know the proper persons to acknowledge satisfaction upon 
the margin of the record, and he could know this only by 
reference to the records. If the statute means or embraces 
an equitable assignee, then any person, whether he is the 
owner or holder of the note or not at the time of payment, 
may go into the recorder’s office and represent himself as 
the owner of the note, and acknowledge satisfaction ; and if 
it should turn out that he was not the owner at the time 
of payment, then the entry would not be a satisfaction. If 
satisfaction should be entered by an equitable assignee, then 
no attorney or examiner of titles could tell whether the prop- 
erty had been released or not, for it would depend entirely 
upon a fact not of record, but in pais; therefore, to prevent 
fraud, to keep the records straight, to avoid confusion and 
litigation, the legal assignee is the proper one to enter or 
acknowledge satisfaction. 
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Two objects are to be accomplished by entering satisfac- 
tion, one to give notice, and the other to revest the title, 
neither of which would be obtained by allowing or permit- 
ting the equitable assignee to enter satisfaction. (Vallé & 
Adams v. American Iron Mountain Company, 27 Mo. 460.) 

II. Even if the equitable assignee can legally enter satis- 
faction, he must necessarily be the owner of the note at the 
time of payment; and the mere fact of appellant purchasing 
the note of Asa S. Jones, or the respondent, does not make 
him the owner or holder at the maturity or the time of pay- 
-ment of the note. 

III. Asa 8. Jones was the payee of the note, and the - 
cestui que trust in the deed of trust, and was the person to 
acknowledge satisfaction of the same, and if he had done it, 
the record would have been straight, the title revested and 
notice given ; but if appellant had entered or had pretended 
to enter satisfaction, it would have neither revested the title 
nor have been notice, for there was nothing on the record 
showing that he had anything to do with it. The recorder 
should not allow or permit any one to enter or acknowledge 
satisfaction except the proper one as shown by the record. 

IV. Eleazer Sherman was the trustee in said deed of 
trust, and under the statute could have entered satisfaction. 


Sharp, Broadhead, and Sherman, for respondent. 


The current of authorities is to the effect that a mortgage 
or deed of trust, on the assignment of the debt which it is 
made to secure, passes as a mere incident of the debt. (An- 
derson v. Baumgartner, 27 Mo. 80; Johnson v. Hart, 3 
Johns. Cas. 322; Clearwater v. Rose, 1 Black. 137 ; Miles v. 
Gray, 4 B. Mon. 417; Dick v. Maury, 9 Smedes & Marsh. 
448 ; Henderson v. Herrod, 10 S. & M. 631; Rigny v. Lon- 
gay, 13 N. H. 247; Craft v. Webster, 4 Rawle, 255.) 

The instructions asked by defendant and refused by the 
court below, were rightly refused, as they all assume that 
the assignee referred to in the 21st section of the “ Act con- 
cerning mortgages,” under which this suit was brought, 
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means the legal assignee, not of the debt, but of the instru- 
ment which secures the debt. That such is not the meaning 
of the act, the slightest inspection will convince the court. 
The object of that, as the following sections show, was to en- 
able the party who creates an encumbrance upon his land, 
to clear his title from the cloud when the debt which consti- 
tuted the encumbrance no longer existed. 

The statute points directly to the person who shall enter 
satisfaction or make deed of release ; it is the person who re- 
ceives full satisfaction (that is, payment) of the debt secured 
by the mortgage or deed of trust, and that person may be. 
the legal or equitable assignee of the security, (that is, the 
deed of trust or mortgage,) or he may be the mortgagee, or 
cestui que trust. Shelton held the note and the deed of 
trust from the time they were executed until the note be- 
came due and was paid, he and he only received full satis- 
faction of the debt secured by the deed of trust, and he alone 
had any authority to release. The only other persons enu- 
merated in the statute are the cestui que trust and the 
trustee, but neither of them received full satisfaction or any 
satisfaction at all. 


DrybDeEn, Judge, delivered the opinion of the court. 


The plaintiff being indebted by note in the sum of $2,600 
to Asa S. Jones, conveyed certain real estate in the county 
of St. Louis to Eleazer Sherman, in trust to secure the pay- 

ment of said debt. The trust deed was duly recorded in the 
proper recorder’s office, and the trust debt was duly assigned 
by Jones to the defendant Shelton, to whom, after maturity 
of the debt, the plaintiff made payment. After payment the 
plaintiff requsted the defendant to acknowledge satisfaction 
on the margin of the record of the deed, or deliver him a suffi- 
cient deed of release ; but he refused, and, continuing in de- 
fault for thirty days, the plaintiff instituted this suit to re- 
cover the penalty given by the 22d section of the mortgage 
law. (R. C. 1855, p.1091.) The plaintiff recovered a ver- 
dict and judgment for the penalty, and the defendant ap- 
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pealed to this court. It is provided by the law that—“Sec. 21. 
If any mortgagee, trustee or cestui que trust, his execu- 
tor or administrator or assignee, receive full satisfaction of 
any mortgage or deed of trust, he shall, at the request of 
the person making the same, acknowledge satisfaction of the 
mortgage or deed of trust on the margin of the record 
thereof, or deliver to such person a sufficient deed of release 
of the mortgage or deed of trust. Sec. 22. If any such 
person thus receiving satisfaction do not, within thirty days 
after request, acknowledge satisfaction on the margin of the 
record, or deliver to the person making satisfaction a suffi- 
cient deed of release, he shall forfeit to the party aggrieved 
ten per cent. upon the amount of the mortgage or deed of 
trust money, absolutely, and any other damages he may be 
able to, prove he has sustained, to be recovered in any court 
of competent jurisdiction.” 

The question in the case is, whether an assignee of a 
mortgage or trust debt is one of those required by the stat- 
ute to acknowledge satisfaction. It is safe to assume that, 
by the phrase “ satisfaction of any mortgage or deed of trust,” 
employed in the above section, is meant satisfaction of the 
debt or undertaking secured by such mortgage or deed of 
trust. The words of the law plainly enjoin upon him who 
receives satisfaction the duty of acknowledging it, and im- 
poses the penalty on him who “thus receiving satisfaction ” 
refuses the required acknowledgment. The owner alone is 
entitled to receive satisfaction of the debt; payment to any 
other would not work an extinguishment of the debt. 
Before assignment, the assignor, whether mortgagee or 
cestuz que trust, is owner ; after assignment, the assignee is 
owner. The appellant, then, having been owner of the trust 
debt by assignment, and as such having received satisfaction 
of the same, it was his duty by law either to acknowledge 
satisfaction on the margin of the record, or to deliver to the 
mortgagor a sufficient deed of release; and having done 
neither, the penalty attached. 
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We find no error in the record. Let the judgment be 
affirmed. Judge Bay concurs ; Judge Bates dissents. 


Bates, Judge. Iam of opinion that the word assignee, 
in the statute, does not refer to an assignee of the debt se- 
cured by the mortgage or deed of trust, but to an assignee 
in a deed of assignment for the benefit of creditors. 


Louis Gravier ef als., Plaintiffs in Error, v. Joun C. Ivory 
et als., Defendants in Error. 


Partition—Pleading.—A petition for partition which shows that the defend- 
ant is in the adverse possession of the premises sought to be divided, is de- 
fective on demurrer. 


Error to St. Louis Circuit Court. 


Wm. T. Wood, for plaintiffs in error. 
Glover § Shepley, for defendants in error. 


Plaintiffs filed their petition in the St. Louis Circuit 
Court, in which they alleged that their father, Michael Char- 
trand, died seized of five-twelfths of a tract of land in 
Carondelet ; that as such heirs plaintiffs had each an in- 
terest of one-sixth of five-twelfths of said tract, and make 
the other heirs of their father parties, and other defendants, 
who, they allege, own the other seven-twelfths of the tract. 
They allege that, in 1852, defendant Ivory, owning an in- 
terest in said tract, commenced a proceeding for partition 
thereof against the other parties, plaintiff and defendant, in 
this petition, and in September, 1852, a decree of partition 
was made, and a sale ordered of said premises ; that on the 
same day that the judgment was rendered, the sheriff of St. 
Louis county, pretending to act under a judgment in the 
case of the 26th June, 1852, sold said tract of fifteen ar- 
pens, and defendant Ivory became the purchaser, and the 
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sheriff made, acknowledged, and delivered, to said Ivory a 
deed therefor, and Ivory now claims to own the same abso- 
lutely ; that said sale and proceedings were void ; that at the 
time of institution of proceedings in said suit plaintiffs were 
minors ; that there had been no process or notice served 
on them or their guardians, nor did they have any knowl- 
edge thereof; that the land sold greatly below its value ; 
that they have at all times asserted their claim to said 
land. 

The petition prayed that the proceedings in former suit 
be set aside, and sale and conveyance to Ivory be adjudged 
to be null and void, and prayed that commissioners be ap- 
pointed and partition made of said premises according to the 
rights of parties interested therein. To this the defendant 
Ivory filed a demurrer, which was sustained. 


Bates, Judge, delivered the opinion of the court. 


The allegations of the petition as to the suit for partition 
and judgment therein and sale are vague and uncertain, 
but, upon the most favorable consideration of them, they do 
not show that the plaintiffs were injured by them, (and the 
petition itself alleges that they were void,) and, therefore, 
they furnish no ground for relief. But if they be rejected 
as surplusage, there still remains a sufficient petition for 
partition upon which judgment could be given. The court, 
therefore, erred in sustaining the demurrer to the petition. 
The petition does not show, as is stated in the demurrer, 
that Ivory is in possession of the land. If it had so shown, 
the demurrer would have been properly sustained. 

Judgment reversed and cause remanded. Judges Bay 
and Dryden concur. 
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Jas M. Retty, ApM’rR oF Wo. Bennett, Respondent, v. ADE- 
LINE RUSSELL e¢ al., Appellants. 


Arbitration—Award.—Mere errors of law or wrong conclusions as to facts are 
not sufficient to set aside an award of arbitrators; there must be corruption 
or partiality, or some misconduct calculated to prejudice the rights of the 
parties. The terms misbehavior and misconduct are not applicable to mere 
error of judgment, but imply an intention to do wrong. 

Partnership.— Without an express agreement, one partner cannot charge the 
firm or his co-partner anything for the extra value of his personal services 
over those of his co-partner. 


Appeal from St. Louis Circuit Court. 
Hill §; Jewett, for appellants. 


I. The appellants insist that the arbitrators acted upon 
and awarded on matters not submitted to them by the bond, 
upon a fair construction in connection with the facts of the 
case. 

(a.) We say that if the bond did authorize an investiga- 
tion into all that related to the partnership matters, without 
any reference to what had been settled by the parties, or to 
what had or had not been claimed by the parties or entered 
upon the books, still we say, under that power the arbitra- 
tors could not award illegal charges or credits to or for 
either party without an express agreement between the 
parties in relation to such illegal charges or credits; but 
that they must confine themselves to such charges or credits 
as one partner had a right to make or receive as against the 
other, according to law and equity, upon the facts proved. 


(b.) One partner cannot, without an express agreement 
to that effect, charge the other, or the partnership, with any- 
thing for extra value of his services, over that of the other, 
rendered during the existence of the partnership. The fol- 
lowing authorities are cited: Coll. Part. § 183; Caldwell v. 
Leiber, 7 Page’s Ch. 483; Franklin v. Robbinson, 1 John’s 
Ch. 157-165 ; Bradford v. Kemberley, 3 John’s Ch. 431; 
Phillips v. Turner, 2 Dev. & Bat. Eq. 123; Sto. Part. f 
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182; Thornton v. Proctor, 1 Ans. 94; Jones v. Noy, 2 Mylne 
& Keene, 125; Dougherty v. Van Nostrand, 1 Hoff. Ch. 68 ; 
Hayne v. Thatcher, 25 Wend. 450; Newland v. Tate, 3 Ired. 
Eq. Rep. 226. 

(c.) One partner cannot charge another, after the disso- 
lution, @ commission or any other charge for collecting part- 
nership debts, or paying a partnership liability from funds 
collected from partnership debts. (Coll. Part. § 199; Sto. 
Part. § 331 and note; Whittle v. McFarlane, 1 Knapp’s 
Priv. C. C. 812; Dougherty v. Van Nostrand, 1 Hoff. Ch. 
68; 1B. Mon. 179; Burdenv. Burden, 1 V. & B. 170; Wilby 
v. Finney, 15 Mass. 120; 3 Kent’s 6th ed. 64, 2. C.) Upon 
this point the cases referred to are clear and explicit, and 
fully sustain the statement of this point. The text books 
make no exceptions. 

II. A plain mistake in law or fact is good cause for setting 
aside an award. (Shinnie et al. v. Coil, 1 McCord’s Ch. 
478 ; Herrick v. Blair, 1 John’s Ch. 101.) 





Glover & Shepley, Lackland, Cline & Jamison, for re- 
spondent. 


I. To authorize the court to vacate an award under our 
statute, it must be shown that the arbitrators were corrupt, 
or were partial, or guilty of some other misconduct calcu- 
lated to prejudice the rights of the parties. (Newman v. 
Labeaume, 9 Mo. 30; Vaughn v. Graham, 11 Mo. 575; Mc- 
Clure v. Sprayer, 13 Mo. 104; Bridgman v. Bridgman et 
al., 23 Mo. 272; Smith v. Cutter, 10 Wend. 589; Offert v. 
Proctor, 4 Bibb. 252.) 

In the case of Newman v. Labeaume, and Smith v. Cutter, 
it is decided that the terms misconduct and misbehavior, as 
used in the statute, imply a wrongful intent, and not a mere 
error in judgment on the part of the arbitrators. There is 
nothing in this testimony showing improper conduct on the 
part of the arbitrators, and, moreover, this evidence would 
be incompetent to prove any such misconduct. This must 
be shown by affidavits, (R. C. 1855, p. 198, § 19, Arbitra- 

34—VOL. XXXIV. 
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tions,) and such was the practice at common law, which is 
adopted by the statute. 


Bay, Judge, delivered the opinion of the court. 


For several years prior to 1st of December, 1856, Bennett 
and Russell were co-partners, engaged in the wholesale gro- 
cery business, under the name and style of Russell & Ben- 
nett ; but on the day above mentioned the partnership was 
dissolved, and the partners undertook to settle the partner- 
ship accounts between them. They divided the real estate 
between them, and Bennett, who continued the business, 
took the stock on hand. A difficulty having arisen between 
them in regard to the correctness of the settlement, and 
with respect to other matters growing out of their partner- 
ship transactions, it was agreed to submit all matters of con- 
troversy to the decision of arbitrators, each party selecting 
one, and the two thus selected to appoint a third, which 
agreement was reduced to writing, and in such submission’ 
it was stipulated that a judgment of the St. Louis Circuit 
Court should be rendered upon the award of said arbitrators. 

After a long and laborious investigation, a majority of the 
arbitrators made an award in favor of Bennett, for the sum 
of nine thousand and twenty-three dollars and fifty-five cents, 
and further awarded that Russell’s administratrix should 
pay the costs of the arbitration. In due time Russell’s ad- 
ministratrix moved the Circuit Court to vacate said award, 
for reasons specified, which was refused, and judgment was 
thereupon entered upon said award, from which action of 
the Circuit Court an appeal is taken. It is insisted by re- 
spondent, that no written motion to vacate or modify said 
award was filed in the Circuit Court by appellant. It is true 
that no such motion appears in the record, but the record 
shows that the appellant notified Bennett in writing of his 
intention to file such a motion, which notice specified with 
great particularity the grounds relied upon for vacating the 
award, and a copy of this notice was filed in the Circuit 
Court, and seems to have been regarded by both court and 
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counsel as a motion; and as it was so treated in the lower 
court without any objection on the part of respondent, it 
will be so treated here, notwithstanding its irregularity and 
want of conformity to the statute. 

The grounds upon which it was sought to vacate the award 
are substantially as follows : 

1. Partiality and corruption in the two arbitrators who 
made the award. 

2. That the said two arbitrators were guilty of miscon- 
duct in this, that they wilfully and in defiance of the law 
and the facts of the case, and of the terms of submission, 
erroneously awarded to Bennett the sum of ten thousand 
dollars, for personal services rendered the firm of Russell & 
Bennett, for three years before the dissolution, over and 
above those rendered by Russell; also, that they erroneously 
awarded to Bennett the sum of three thousand eight hun- 
dred and thirty-one dollars and forty-five cents, for commis- 
sion, at the rate of five per cent. on moneys collected and 
disbursed on account of said firm, after the dissolution of 
the same. 

The appellants also moved to modify and correct the 
award, upon the ground, chiefly, that in allowing the above 
amounts, together with some other items, the arbitrators 
awarded upon matters not submitted to them. 

No affidavit was filed in support of the motion, nor was 
any evidence introduced except the evidence of witnesses, 
as taken down in writing before the arbitrators. No fact 
was shown to the court which furnished the slightest evi- 
dence of partiality or corruption on the part of the arbitra- 
tors or either of them, nor is it pretended by the appellant 
that any misconduct was shown, except as stated in the 
second ground of objection to the award; and it was held 
by this court, in case of Newman v. Labeaume, 9 Mo. 29, 
that mere errors of law, or wrong conclusions as to facts, 
are not sufficient to set aside an award; but there must be 
corruption or partiality, or some misconduct calculated to 
prejudice the right of the parties. Under a statute similar 
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to ours, the Supreme Court of New York held, that the terms 
misconduct and misbehavior are not applicable to a mere 
error in judgment, but imply an intention to do wrong. 
(Smith v. Cutler, 10 Wend. 589.) 

Such has been the almost universal writing of the courts 
upon statutes similar to ours, and it is founded in reason 
and good sense. 

An arbitration is a domestic tribunal, created by the will 
and consent of parties litigant, and resorted to to avoid the 
expense, delay, and ill feeling consequent upon litigating in 
courts of justice. The arbitrators are generally selected 
from among the friends of the parties, and are not supposed 
to be well versed in the law, or the technical rules of evi- 
dence ; but are expected to settle all matters in dispute un- 
trammelled by the niceties of the law, and in a manner that 
will be just and equitable between the parties; and so 
favored is this tribunal by our courts, that they will not in- 
terfere with an award unless partiality, corruption, or gross 
miscalculation of figures can be shown, or the arbitrators have 
awarded on matters not submitted to them. The adoption 
of any other policy would defeat the very object of an arbi- 
tration ; for if an award could be set aside for error in judg- 
ment, law, or conclusions of facts, not one award in a hun- 
dred could stand the test of legal criticism, and parties would 
be driven to further and protracted litigation. 

The next and last point to be considered, is whether the 
court below erred in overruling the motion to modify and 
correct the award. The motion was predicated upon the 

idea, that in allowing Bennett for extra personal services 
rendered the firm, and in awarding him a commission on 
moneys collected and disbursed on account of the firm, after 
the dissolution of the partnership, a majority of the arbitra- 
tors awarded upon claims not embraced in the articles of 
submission. 

The bond of submission recites, that on the first of De- 
cember, 1856, the partnership was dissolved; that the real 
estate of the firm, consisting of two brick stores, was divided 
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between them, Bennett taking the corner store and agreeing 
to pay Russell five thousand dollars as the difference in value 
between the stores. That for said sum of $5,000, and the 
further sum of $17,500, on partnership account, Bennett 
executed ten notes to Russell, each for the sum of $2,250, 
and secured them by a deed of trust on the corner store, 
which deed of trust was also intended to secure to said Rus- 
sell whatever might be found and ascertained to be coming 
to him, in addition to said notes, upon a full settlement of 
the unsettled business of the firm of Russell & Bennett. 
The bond then proceeds : 

‘“¢ And whereas there has not yet been a final settlement of 
said co-partnership business between the said Russell and 
Bennett: and whereas the said Bennett, desiring to have 
said cerner store and lot released and discharged from said 
deed of trust to Russell’s trustees, has this day paid off and 
satisfied said ten notes, with interest, and the said deed of 
trust has been released of record: and whereas the said 
decd of trust has been released, and the notes secured there- 
by have been paid upon the condition that said Russell and 
Bennett will submit to an arbitration the matters in differ- 
ence remaining unsettled between them in the said partner- 
ship accounts and affairs; but the said bonus of $5,000 
difference between the two stores is not to be submitted to 
arbitration, and is to be regarded as paid by the said Bennett 
to Russell, in the paying of said notes; and, therefore, said 
parties, Russell and Bennett, have agreed to submit the 
settlement of said partnership business, notes and accounts 
of the firm of the co-partners to arbitration, and to have all 
the accounts thereof adjusted: and whereas it is claimed 
by Wm. Bennett that he did not owe as much as $17,500 
when said notes were given on partnership or other accounts 
and demands to said Samuel Russell: and whereas it is 
claimed by said Russell that said Bennett did owe said Rus- 
sell, on partnership and other accounts, more than said 
$17,500, and would be found to be indebted, upon a full 
settlement, in a much larger sum of money to him, the said 
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Russell: Now, in order to settle all accounts and amounts 
of every nature, in regard to said partnership business, ac- 
counts, and demands, the said parties have agreed and here- 
by agree to submit,” &c. 

It is evident enough, from the language employed in the 
bond, that the parties intended that the arbitrators should 
make a full and complete settlement between them of all 
matters, accounts, claims, and demands, growing out of, or 
having any relation to, their partnership transactions. It is 
certainly broad enough for that purpose. The parties were 
brothers-in-law, and no doubt desired that the amicable re- 
lations existing between them should remain undisturbed, 
and, therefore, resorted to an arbitration as a friendly mode 
of settling their accounts. 

It is insisted, that the claim for extra personal services 
rendered the firm is not recognized by law; in other words, 
that one partner cannot, without an express agreement to 
that effect, charge the other, or the partnership, with any- 
thing for extra value of his services. This is true, and if 
such an agreement had been shown, is it not clear that such — 
a claim would fall within the articles of submission? The 
fact that there was no such agreement does not place the 
claim outside of the submission, but merely shows that the 
arbitrators, in allowing the claim, erred in their judgment, 
which has been shown to be no cause for vacating an award. 

Upon a careful review of the whole case, we are of the 
opinion that no error was committed by the court below. 

The other judges concurring, the judgment will be 
affirmed. 


——_12002>——- 
Strate, ex rel. CHARLES B. Lorn, Relator, v. THe St. Louis 
County Court, Respondent. 
Officers—Salaries.—The total compensation the judge of the St. Louis Land 


Court is entitled by the acts of the General Assembly is three thousand 
dollars for a year. 
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Petition for Mandamus. 


Krum, Shepley & Glover, for relator. 
S. H. Gardner, for respondent. 


Bates, Judge, delivered the opinion of the court. 


We are of opinion that the total compensation to which 
the judge of the St. Louis Land Court was entitled, by the 
acts of the General Assembly, was three thousand dollars for 
a year; two thousand of which was to be paid out of the 
State treasury, and the remaining thousand was to be de- 
rived from fees levied on final judgments; and if the fees 
did not amount to one thousand dollars in any year, there 
should be paid him out of the treasury of St. Louis county 
sums equal to the difference between the amounts received 
from fees and the sum of one thousand dollars. The judge 
having received the full amount of his compensation, as 
above stated, from the sources above mentioned, is entitled 
for the time for which he was so paid to no further payment 
from the county treasury. 

The peremptory writ of mandamus is refused. 

Judges Bay and Dryden concur. 


—_+e00or—— 


State oF Missouri, Respondent, v. CATHARINE McCoy, Ap- 
pellant. 


Crime—Santty--Evidence.—It is a presumption of law that the party indicted 
for a crime is sane, and the burden of proof is upon the defendant to show 
that he was insane at the time of the commission of the crime charged. 


Appeal from St. Louis Criminal Court. 
Jecko, Gantt § Johnson, for appellant. 


The decision of the Supreme Court in the case of the 
State v. Baldwin, 11 Mo., by which the court (sitting as 
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a nisi prius judge) was undoubtedly governed in framing his 
charge to the jury in this case, and upon which decision the 
State here principally relies ; as also the decision in the case 
of Clary v. Clary, 2 Iredell, by which the court in the case 
of State v. Baldwin seems to have been governed, seem at 
first view to establish the rule of law laid down by the court 
in this case. But it will be borne in mind that the quantity 
of testimony necessary to sustain the defence of insanity was 
was not at all considered, either in the Baldwin case, or in 
the case of Clary v. Clary. 

In the case of State v. Baldwin, the court charged the 
jury that they should be satisfied of the insanity of the de- 
fendant at the time of committing the murder. 

When the killing is shown, malice and sound memory, and 
discretion or sanity are presumed; but, as has been remarked 
by an able judge, “this inference is merely one of fact,” 
and itis for the jury to say from the evidence before them, 
whether the killing was malicious or accidental, or in self- 
defence, or whether the party killing was at the time of 
sound discretion; nor does this presumption relieve the obli- 
gation of the State to remove all reasonable doubt of the 
guilt of the accused. When either of these facts are put in 
question by the testimony adduced in the cause, the in- 
ference which the law makes of sanity, malice, and the like, 
is to be regarded as merely a matter of evidence, and stand- 
ing upon the same ground as the testimony of a witness, (1 
Greenl. Ev. § 33 & 34,) and in this respect is like the pre- 
sumption of innocence. (Sutton v. Sadler, 91 Com. Law, 87.) 
The criminal intent must be proven as much as the overt 
act, and without a “sound memory and discretion,” or sani- 
ty, such intent could not exist. 

Certain English authors have held that when insanity was 
set up in defence, the onus probandi was on the defendant. 
(Rose. Ev. 5 ed., 944-946; 1 Russell on Crimes, 10; 1 Col- 
lison on Lunacy, 636; Fost. Crown Law, 255.) 

But the question of the amount of proof necessary to es- 
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tablish insanity does not seem to have been considered, or at 
all decided by them, while a large number of the most able 
English jurists have held to the opposite opinion. And our 
American courts have not only held that a preponderance of 
evidence was sufficient, but have gone so far as to say that it 
rested with the State to prove all and each of the material 
allegations in the indictment. (State v. Brenyeau, 5 Ala. 
244; State v. Murler, 2 Ala. 43; Crawford v. State, 12 Geo. 
142; Bennett & Heard’s L. Crim. Cas. 347.) 

In the case of the Commonwealth v. Eddy, in 7 Gray, 
Judge Metcalf says: “The burden is on the Commonwealth 
to prove all that is necessary to the crime of murder; and 
as that crime can only be committed by a reasonable being, 
a person of sane mind, the burden of proof is on the Com- 
monwealth to prove that defendant was of sound mind when 
he committed the act of killing.” The presumption of law 
is that the defendant was sane, which can only be rebutted 
by proof to the satisfaction of the jury by a “ preponde- 
rance of the whole testimony in the case,” that at the time 
of committing the homicide he was not of sane mind. 
(State v. Bartlett, lately tried before the Supreme Judicial 
Court of New Hampshire, and reported in the October No., 
1863, of Monthly Law Reporter; Commonwealth v. York, 
9 Met. 93.) 


Voullaire, for respondent. 


Where the defence of a defendant to a charge is insanity, 
the burden of proof rests on him, particularly when he ad- 
mits the commission of the offence (as in this case), and he 
is not entitled to the benefit of a reasonable doubt as to his 
insanity. (Baldwin v. State, 12 Mo. 223; State v. Huting, 
21 Mo. 464; State v. Stark, 1 Strobhart, 505; Rex. v. Of- 
ford, 5 Carrington & P. 168; 1 Col. Law of Lunatics, 52; 
id. 670 & following: Stock on Non compos mentis, 23 Law 
Library, p. 43; 2 Greenl. on Ev. 296 & following ; 10 Clark 
& Finnelly, McNaghten’s case, 210; State v. Spencer, 1 Za- 
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briskie, 201; 2 Ev. Starkie on 929 & following; Farrell’s 
Adm’r v. Brennan’s Adm’r, 32 Mo. 328; 1 Jarm. on Wills, 
72; Jackson v. Van Dusen, 5 John. 157; McDaniel v. Cros- 
by, 19 Ark. 545; Sloane v. Maxwell, 2 Green’s Ch. 581; 
Grabill v. Barr, 5 Penn. 441; Landis v. Landis, 1 Grant’s 
Cases, 250; Pettes v. Bingham, 10 N. Hamp. 514; Cope- 
land v. Copeland’s heirs, 32 Ala. 512; Brown v. Toney, 24 
Barb. 583.) 


Bay, Judge, delivered the opinion of the court. 


At the May term, 1863, of the St. Louis Criminal Court, 
the defendant was indicted for the murder of Catharine Mo- 
ran, alleged to have been committed on the 20th of April, 
1863. Upon the trial, the killing was admitted, and the 
plea of insanity set up by the prisoner’s counsel. Being 
convicted of murder in the first degree, a motion was made 
for a new trial, which was overruled, and the defendant now 
appeals to this court. The main ground relied upon by de- 
fendant’s counsel for a reversal of the judgment is the giv- 
ing by the court below of the 2d, 3d and 13th instructions, 
which are as follows: 

“The law presumes every man who has arrived at the 
years of discretion to be sanc, and capable of committing 
crime, until the contrary is shown; so that the State, after 
proving the unlawful act, need offer no evidence whatever 
of the sanity of the defendant, but may rest upon the legal 
presumption of sanity until the defendant shows the con- 
trary.” 

“This defence of insanity is emphatically one which the 
defendant must make out, and it must be made out to the 
satisfaction of your minds; for if the evidence merely shows 
a case of doubt when the defendant might not be insane, this 
is not sufficient to authorize an acquittal on that ground 
only. If the evidence shows merely that the defendant 
might have been insane at the time of the commission of the 
act, but does not show satisfactorily to your minds that de- 
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fendant was insane at that time, this is not sufficient to war- 
rant an acquittal.” 

“The jury are instructed that the onus or burden of 
proof of defendant’s insanity at the immediate time of the 
killing rests upon the defendant; and if the same be not es- 
tablished to the entire satisfaction of the jury, then they 
will find her guilty of murder in the first degree.” 

The theory of the defence as urged in this court, and 
shown in the instructions asked and refused, is, that it is in- 
cumbent upon the State to show by positive and affirmative 
testimony, that the defendant was sane at the time of the 
killing ; and if the jury entertain a doubt as to the sanity 
or insanity of the prisoner at such time, the jury must give 
her the benefit of such doubt and acquit her. 

It is true that it is incumbent upon the State to prove 
every fact necessary to constitute the crime of murder, which 
necessarily includes the sanity of the prisoner ; but the bur- 
den of proving such sanity is fully met by the presumption 
of law, that every person is of sound mind until the contrary 
appears; and he who undertakes to escape the penalty of the 
law by means of the plea of insanity, must rebut such pre- 
sumption by proof entirely satisfactory to the jury. Itisa 
defence to be made out by the prisoner, and by proof that 
will satisfy the jury, that he was incapable of distinguishing 
between right and wrong. 

In Bellingham’s case, which was an indictment for mur- 
der, the defence set up was insanity, and Mansfield, C. J., 
in charging the jury told them: “that in order to support 
such a defence it ought to be proved by the most distinct and 
unquestionable evidence that the prisoner was incapable of 
judging between right and wrong; that, in fact, it must be 
proved beyond all doubt, that at the time he committed the 
atrocious act with which he stood charged, he did not con- 
sider that murder was a crime against the laws of God and 
nature, and that there was no other proof of insanity which 
would excuse murder or any other crime.” 
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This doctrine, founded in reason, has been fully recognized 
by the courts of this country. 

The idea therefore advanced by the prisoner’s counsel, 
that it is incumbent upon the State to prove that the accused 
was sane at the time she committed the act, by evidence in 
addition to and independent of the presumption of law above 
referred to, is not sustained by authority. 

The first instruction asked by defendant and refused, re- 
quired the jury to acquit if they entertained a doubt as to 
the sanity or insanity of the defendant at the time of the 
commission of the homicide. 

The doctrine of this instruction was repudiated by this 
court in the case of the State v. Huting, 21 Mo. 464, and 
very properly, for it virtually requires the jury to acquit if 
they entertain a doubt as to whether the defendant has suc- 
ceeded in maintaining the defence. The true rule in our 
opinion was laid down by C. J. Shaw, in Commonwealth v. 
Rogers, 7 Met. 500, which was a case of murder and the de- 
fence insanity. The jury received a very elaborate charge 
from the learned judge, and after being in consultation sev- 
eral hours, came into court and asked the opinion of the 
court upon the following question: ‘“ Must the jury be satis- 
fied beyond a doubt of the insanity of the prisoner to enti- 
tle him to an acquittal?’’ To which the chief justice re- 
plied: “ That if the preponderance of the evidence was in 
favor of the insanity of the prisoner, the jury would be au- 
thorized to find him insane.” 

The second, third and fourth instructions asked by de- 
fendant are embraced in those given by the court, and it 
was unnecessary therefore to give them again. 

As no other ground of error has been suggested, the 
judgment of the Criminal Court will be affirmed; the other 
judges concurring. 
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SraTeE OF Missouri, Respondent, v. Lawrence B. Bruin, 
Appellant. 


Crimes—Larceny—Possession of Stolen Property—Evidence.—The possession of 
recently stolen property is presumptive evidence of guilty possession, and 
if unexplained by direct evidence, or by the attending circumstances, or 
by the character of the possessor, is taken as conclusive ; but what is to be 
regarded as a recent possession depends so much upon the character of the 
property stolen and the circumstances surrounding each particular case, 
that no general rule can be laid down applicable to all cases alike. 


Appeal from St. Charles Circuit Court. 
E. A. Lewis, for appellant. 


I. The court erred in giving the second instruction asked 
for by the State; that instruction treats the presumption 
arising from the possession of stolen property, not satisfac- 
torily accounted for, as a presumption of law, conclusive of 
guilt, and not as a mere natural presumption of fact, which, 
like all others of its class, may be repelled by any other 
facts whatsoever that are naturally inconsistent with the 
fact to be presumed. It may be effectually destroyed by 
proof of an alibi, or by any other means which would show 
that it was naturally or physically impossible for the defend- 
ant to have committed the offence charged; and yet the in- 
struction rejects each and all of these, except the solitary 
method of proving the precise way in which the possession 
originated. This is transforming the evidence of crime into 
the crime itself. Multitudes of cases arise in which it is 
impossible for an innocent party to explain how he came to 
be in possession of a stolen article. The real thief may 
have surreptitiously conveyed it into the pocket or dwelling 
of the person accused, and yet, according to this instruction, 
the latter must suffer the penalty, although he may succeed 
in proving that the theft was perpetrated by another indi- 
vidual, and that he, himself, was so distant from the scene 
of action as to render his participation impossible. The 
authorities all agree that the presumption in question may 
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be rebutted in a variety of ways besides the one singled out 
by the instruction. Proof of good character, alone, has 
been held sufficient to destroy it. It is, in fact, considered 
of slight value when standing alone, and requires to be sup- 
ported by corroborating circumstances. If any such cor- 
roborating circumstances may be found in this case, the in- 
struction denies to them any office whatever, and deprives 
the jury of all opportunity to weigh their sufficiency or in- 
sufficiency to establish guilt. (Burrill’s Circum. Ev. 560, 
562, 566; 3 Greenleaf Ev. § 31; Sharswood’s Starkie Ev. x. 
666, 671; 2 Starkie Ev. 450; 1 Greenleaf Ev. § 11; 1 Cow. 
& Hill, Notes to Phil. Ev. 427, 2. 325-169; Roscoe Crim. 
Ev. 15; State v. Merrick, 19 Maine, 1 App. 398; Engleman 
v. The State, 2 Ind. 96, 97.) 

II. The instruction is a commentary on the weight of the 
evidence, and usurps the province of the jury. It informs 
them, not that one fact may reasonably be inferred from an- 
other, but that it is absolutely proven thereby, thus substi- 
tuting for the scrutation of the jury the conclusions of the 
court. 

III. The testimony develops four distinct elements of de- 
fence, viz: 1. That the defendant’s acquisition of the stolen 
property was by an innocent purchase from the supposed 
owner. 2. That the defendant first obtained possession of 
the property in Lincoln county, and, therefore, could not be 
convicted of having stolen it in St. Charles. 3. That the 
larceny was, in fact, perpetrated by another person. 4. An 
alibi. The instruction directs the jury to discard from their 
consideration all these defences, whether proven or not, ex- 
cept the first. 

IV. The mischief of the objectionable instruction is not 
cured by any other given in the case. The defendant’s first 
instruction merely informs the jury what facts are necessary 
to be shown before they can find the defendant guilty. The 
instruction tells them that all those facts are fully proven, 
unless the defendant has satisfactorily accounted for his 
possession of the property. 
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John C. Orrick, for respondent. 
The court below did not err. 


I. Recent possession of stolen property is presumptive 
evidence of guilt, unless such possession is satisfactorily ac- 
counted for. (1 Phil. Ev. 637, 638, 634; Roscoe’s Crim. 
Ev. 15; Burrill on Circum. Ey. 445, § 18; 1 Hayw. 463; 
2 Const. Rep. 692; N. Y. Gen. Sess. Sept. Term, 1822.) 


II. The instructions of the court below should be taken 
together, and if they state the law applicable to the facts, 
the refusal of other instructions asked is not error. (Bay 
v. Sullivan, 80 Mo. 191; Beal v. Cullum, 31 Mo. 258.) 


Bay, Judge, delivered the opinion of the court. 


At a special term of the St. Charles Circuit Court, held 
in January, 1864, the defendant was indicted, tried, and 
convicted for grand larceny, and sentenced to two years’ 
imprisonment in the penitentiary. The indictment charged 
him with feloniously stealing, taking, and carrying away, at 
the county of St. Charles, on the night of the 23d of No- 
vember, 1863, a buggy, of the value of $250, the property 
of one Martin Ehrhardt. The evidence, on the trial, tended 
to show that a buggy belonging to Ehrhardt, of the value of 
$250, was stolen from the depot of the North Missouri Rail- 
road Company, in St. Charles, at the time alleged in the in- 
dictment, and on the 9th of December following was found 
in possession of defendant, at Quincy, in the State of Illinois, 
and was there sold by him for the sum of $180; that, on 
the night of the alleged taking, a bay horse and set of har- 
ness belonging to Dr. Overall also disappeared, and that 
defendant sold the harness with the buggy. On the part of 
the defence, evidence was introduced tending to show that, 
at the time of the commission of the larceny, defendant was 
about thirteen miles from St. Charles, at what is known as 
O’Fallon’s station, and remained there several days, and 
then left on foot for Lincoln county, and on his way met 
with an acquaintance riding in the stolen buggy, and then 
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purchased it at the price of one hundred dollars; that on 
the night of the larceny a man was seen harnessing a bay 
horse to the buggy, at the depot, and the witness who saw 
him held a lantern up to his face, and states that it was not 
the defendant. There was also evidence introduced on the 
part of the State tending to show that defendant had made 
false and contradictory statements in regard to the manner 
in which he came into possession of the property. 

The court then gave, among others, the following instruc- 
tion: “ The jury are instructed that recent possession of 
stolen property is presumptive evidence of guilt, and if the 
jury believe, from the evidence, that the defendant had pos- 
session of the buggy recently after the taking, they are 
instructed, that, unless such possession is satisfactorily ac- 
counted for, they will find the defendant guilty.” 

To the giving of which the defendant objected, and then 
asked the court to modify the same so as to make it read 
thus: “ The jury are instructed that recent possession of 
stolen property is presumptive evidence of guilt, and if the 
jury believe, from the evidence, that the defendant had pos- 
session of the buggy in question recently after the taking, 
they are instructed, that unless such possession is satisfac- 
torily accounted for, or the fact of the taking by the defend- 
ant is negatived by direct and sufficient testimony to that 
effect, they will find the defendant guilty ’»—which the court 
refused to do. The giving of said instruction, without the 
modification asked for, is the main ground of error relied 
upon for a reversal of the judgment. 

There is little or no conflict of authority as to the effect 
which is to be given to the fact of possession of property 
recently stolen. Burrill, in his treatise on circumstantial 
evidence, lays down the rule to be this: “ That the posses- 
sion of property, which has been recently stolen, raises such 
a presumption of guilt against the possessor as to throw 
upon him the burden of showing how he came by it, or that 
he came honestly by it, Cor that his possession is consistent 
with his innocence,) and in the event of his failing to do so, 
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to warrant the final inference or conclusive presumption of 
his being the real offender.” Greenleaf, vol. 1, § 34, says: 
‘That the possession of the fruits of crime recently after 
its commission, is prima facie evidence of guilty possession, 
and if unexplained, either by direct evidence or by the at- 
tending circumstances, or by the character and habits of life 
of the possessor, or otherwise, it is taken as conclusive.” 

The strength of the presumption, arising from possession, 
depends upon the time that intervenes between the taking 
and finding, and what is to be regarded as recent possession 
depends so much upon the character of the property stolen 
and the circumstances surrounding each particular case, 
that no general rule can be laid down applicable to all cases 
alike. 

The fact that a party may not be able to show how and 
when he acquired possession of the property, is by no means 
conclusive of his guilt, but merely raises a presumption of 
guilt, which he may rebut in various ways, such as proof of 
good character, which has been held sufficient in itself in 
the absence of any corroboratory circumstance of guilt ; also, 
that at the time of the commission of the offence, he was 
some distance from the place of the taking, or that his pos- 
session commenced subsequent to the taking, or by any 
other facts or circumstances tending to show that his posses- 
sion is perfectly consistent with his innocence. The instruc- 
tion given by the court was calculated to mislead the jury, 
by creating the impression that nothing short of proving how 
the possession originated would suffice as a defence, thus 
taking from the consideration of the jury any other element 
of defence that might be introduced in the case. We do 
not suppose the court intended that it should receive 
such an interpretation, but the phraseology is such that the 
jury may have so regarded it, more particularly if they had 
knowledge of the fact that the court had refused the modi- 
fication asked. 

The instruction, as an abstract proposition of law, may 
not be particularly objectionable, but in its application to the 

30—VOL. XXXIV. 
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case under consideration was certainly calculated to mislead 
the jury. 

The other judges concurring, the judgment will be re- 
versed and the case remanded for a new trial. 


——_—_+eeo+-——_ 


ALFRED L. FIELD e¢ al., Respondents, v. ELLEN SANDERSON, 
Apm’x oF GeEoRGE B. SanpeErson, Appellant. 


Practice—Foreign Judgment—-Continuance.—The fact that the plaintiff in the 
original judgment has taken out execution thereupon and levied upon and 
advertised for sale the lands of the defendant situate within the jurisdic- 
tion in which the judgment was entered, affords no ground for a contin- 
uance of the suit upon such foreign judgment, as it shows no present de- 
fence to the action. 

Judgment—Fraud—Evidence.—The defendant in the judgment is conciuded 
thereby, and he cannot under the allegation that the judgment was obtain- 
ed by fraud, re-open the issues determined by that judgment, and give 
testimony to impeach that given upon the trial. 


Appeal from St. Louis Common Pleas Court. 


Plaintiffs sued as assignees of John M. Keep, who had re- 
covered a judgment against the intestate as garnishee of 
Manchester & Wentworth, in Wisconsin. 

Defendant pleaded fraud in obtaining the judgment. 

The defendant presented an affidavit and asked fora con- 
tinuance of the cause, setting forth that the plaintiff had is- 
sued execution upon his judgment in Wisconsin to the sher- 
iff of Rock county, and that said execution had been levied 
upon lands belonging to the defendant, and that said lands 
were advertised for sale by said sheriff on June Ist, 1861, 
and that the lands levied upon were worth $5,000. This 
affidavit was presented May 8, 1861. 

This motion for continuance the court overruled. The 
parties then went to trial. 

Plaintiffs offered in evidence the record of the judgment 
of John M. Keep v. Sanderson, as garnishee of Manchester 
& Wentworth, and proved the assignment of said judgment 
to the plaintiff. 
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Defendant, to prove the issue upon his part, offered a 
complete transcript of the record, containing the bill of ex- 
ceptions taken at the trial of the original cause in Wisgon- 
sin; which was excluded by the court, and defendant excep- 
ted. Defendant then offered several depositions, which were 
excluded by the court, and defendant excepted. This bill 
of exceptions and the depositions were offered by defendant 
to prove the issue that the judgment was obtained by the 
fraud of the plaintiffs. Defendant filed his motion for a new 
trial, on the ground of the overruling the motion for a con- 
tinuance, the exclusion of the depositions, and the ruling out 
of the defence. This motion was overruled. 

Sanderson died May 380th, 1861; his administratrix was 
made a party, and appealed. 


Whittelsey, for appellant. 


I. The court below erred in overruling the motion for a 
continuance. While suing upon the judgment, the plain- 
tiffs had issued execution upon the jndgment in Wisconsin, 
and had levied the same upon lands of the defendant in 
Wisconsin, and had advertised the same for sale, and both 
proceedings were going on together. By the record of said 
execution and the sheriff’s return, it appears that $3,000 
were made upon that levy; said record is herewith filed. In 
suits upon judgments, it is usually alleged that the party 
has received no satisfaction, nor has he issued execution 
thereupon. (2 Chit. Pl. 483.) 

The levy upon property is a satisfaction pro tanto, and the 
continuance should have been granted that the defendant 
might have had the opportunity of pleading the satisfaction 
as far as the property levied upon paid the judgment. 
This was not allowed the defendant. 

Il. The defendant should have been allowed to show that 
the judgment was obtained by the fraud of the plaintiffs. 
The court refused the evidence. 

That a judgment was obtained by fraud is a good defence. 
(Miles v. Jones, 28 Mo. 87.) 
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Fraud vitiates judgments, deeds, and all proceedings. 
(Duchess Kingston’s Case, 20 How. St. Tri. 544; Fermor’s 
Cast, 3 Coke, 80; Paxton v. Cobb, 2 Miller, Lou. R. 187.) 


Lackland, Cline § Jamison, for respondents. 


I. The court below did not err in overruling the motion 
for a continuance. (80 Mo. 462; McLawrine v. Monroe, 
adm’x.) 

II. The court below did not err in ruling out the deposi- 
tions offered by appellant. The judgment sued upon was 
regular, was rendered by the Circuit Court in Wisconsin. 
The said court had jurisdiction of the subject matter and 
over the parties in said suit. (Grover v. Grover, 30 Mo. 
400; Destrehan v. Scudder, 11 Mo. 484; Warren v. Lusk, 
16 Mo. 102.) 

It was held that in a suit upon a judgment rendered in 
another State, where the record showed that the defendant 
appeared by attorney, it was inadmissible to dispute the at- 
torney’s authority, although it appeared by the record that 
the defendant was not served with process. 


Bates, Judge, delivered the opinion of the court. 


This is a suit upon the record of a judgment rendered by 
a court in Wisconsin, against the defendant, and in favor of 
one Keep, who assigned it to the plaintiffs. 

When the case was called for trial, the defendant filed an 
affidavit in which he stated that the plaintiffs were both in- 
solvent; that an execution upon the judgment had been is- 
sued by the court in Wisconsin which had rendered the 
judgment, whieh execution had been levied upon lands of 
the defendant in Wisconsin (worth in ordinary times five 
thousand dollars), and the lands were advertised for sale un- 
der the execution, at a day then in the future. 

For the reasons stated in the affidavit, the defendant 
moved for a continuance of the cause, and for leave to plead, 
in part satisfaction of the judgment, the payment of such 
sums of money as might be made upon said execution and 
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levy, when the sale by the sheriff shall have been made. 
The court overruled the motion and the defendant excepted. 

There was no error in this action of the court. The mat- 
ters stated in the affidavit showed no present defence to the 
action, and it would have been improper to continue the 
eause to await the result of proceedings elsewhere, which 
might or might not so result as to entitle the defendant to a 
eredit upon his indebtedness established by the judgment. 

The defendant’s answer contained an averment that the 
judgment in Wisconsin was obtained by the fraud and covin 
of said Keep, and others in collusion with him. 

To support that averment the defendant offered some tes- 
timony at the trial, which, upon objection by the plaintiffs, 
was ruled out by the court, and this ruling by the court is 
assigned for error. The testimony offered was the bill of 
exceptions showing the testimony given at the trial of the 
case in Wisconsin, and the depositions of witnesses to show 
that the facts were different from what they appeared to be 
by the bill of exceptions, and also to show that a witness 
whose testimony is contained in the bill of exceptions had 
made statements to defendant’s attorney different from and 
conflicting with those which he made as a witness at the 
trial. 

The judgment, of course, concludes the parties as to the 
matters in issue in the cause in which it was rendered, and it 
is only claimed that the testimony should have been admit- 
ted in evidence to establish that the judgment was obtained 
by fraud, and this supposed fact it does not tend to estab- 
lish. It may well be that the judgment was rendered under 
a mistake as to the facts, and that a witness swore falsely 
(and it is impossible to know what credit was given to his 
testimony), but this does not tend to establish that the judg- 
ment was obtained by fraud. These facts may be entirely 
consistent with the most perfect good faith of the plaintiffs, 
and may indeed be the result of the negligence of the 
defendant himself in failing to produce testimony of the 
truth. 
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Nor can it now be determined whether the false testimony 
was material to the issues tried. The defendant cannot, by 
averring that the judgment was procured by fraud, re-open 
the issues determined by that judgment and give testimony 
to impeach that given at the trial. 

The testimony here offered was incompetent to establish 
that the judgment was procured by fraud, and was properly 
excluded. 

The judgment is affirmed. Judges Bay and Dryden concur. 


—_++236o>—___ 


State, ex rel. THE POLICE COMMISSIONERS OF THE CITY OF 
St. Louis, Relators, v. THe County Court or Sr. Louis 
County, Respondent. 


tate—County—City St. Louis—Constitution—Revenue.—The moneys acquired 

by a county from the taxation of its citizens is not the private property 
of the county, and an act of the General Assembly directing the county to 
appropriate part of its funds to pay a portion of the police expenses of a 
city situated within its limits is not an application of property to private 
uses, and is not the taking of private property to public uses without com- 
pensation, the Police Commissioners being an agency of the State Govern- 
ment and performing public duties. 

State—County—Constitution.—1. An act directing the county to appropriate 
part of its revenue, already collected, in a particular way, is not unconsti- 
tutional, as being retrospective in its operation. It takes away no vested 
right, nor does it impair the obligation of contracts. The acts of the Legis- 
lature providing the objects for which county funds could be appropriated 
are at all times subject to repeal or alteration, so as to appropriate the funds 
in a manner, or to objects, different from those before provided. 2. Such 
act does not violate the principles of taxation laid down in the Constitution. 
(Hamilton & Treat v. St. Louis County, 15 Mo. 3, affirmed.) 3. A county 
is not a private corporation, but an agency of the State Government; and 
while the Legislature cannot take from the county its property, it has full 
power to direct the mode in which the property shail be used for the benefit 
of the county. 


Petition for Mandamus. 


Sharp § Broadhead, for relators. 


I. It is objected by the respondent that the act of the 
Legislature, of the 5th of February, 1864, gives the Board 
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of Police Commissioners an unlimited authority to make 
requisitions upon the county; that the whole revenue of the 
county is thus subjected to their control, and that this being 
true, the County Court can never know how to provide for 
the payment of these requisitions, nor what proportion of 
the county revenue to set apart for that purpose, nor what 
taxes to levy. 

Whatever force there may be in these objections, so far as 
the constitutionality of the law is concerned, it is very clear 
that the law does not bear that construction. In the first 
place, supposing there were no limit to the estimate which 
the Police Commissioners may make for the expenses of the 
police force, as was the case under the act of March 27, 
1861, which created the board, except the limit to be in- 
ferred from the fact that the law fixes the number of police 
and the pay which they are to receive, the amendatory act 
of December 12, 1863, does limit the amount, by declar- 
ing, “‘ the whole of said appropriation for police purposes 
not to exceed the sum of one hundred and seventy-five thou- 
sand dollars.” (Act of Dec. 12, 1863, § 5.) This act pro- 
vided for the increase of pay and an increase in the number 
of police officers, but had made no special provision for an 
appropriation by the City Council for the expenses of the 
current fiscal year, caused by this increase of pay; there- 
fore, the second section of the act of February 5, 1864, au- 
thorized the City Council to make an additional appropria- 
tion for such expenses for the year 1864; and when the fiscal 
year ended, they can act as before, under the law of 1861, 
and make their regular annual appropriation. 

The third section then goes on to provide, that the county 
of St. Louis shall be chargeable with one-fourth of this ex- 
pense and the city with three-fourths. There is no change, 
either expressly or by implication, in the limit of $175,000 
prescribed by the former law; but it is simply provided that 
the County Court shall make appropriations to meet that 
proportion (of one-fourth) out of the county treasury. The 
number of the police force, their pay, and the aggregate 
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amount which may be demanded by the commissioners, are 
all limited. 

II. It is claimed that there is no money in the county 
treasury which can be legally appropriated out of the county 
treasury to pay this requisition, because the County Court 
is required by the general law to estimate the amount of 
money required for different purposes connected with the 
affairs of the county, and to raise money by taxation for 
those purposes ; that the money so raised belongs to those 
purposes, and cannot be diverted from them. 

It is not necessary for us to contend, that the Legislature, 
which regulated by law the mode and amount of taxation 
that may be levied upon the inhabitants of a county, and 
also declares the objects to which the money, when raised, 
may be applied by the County Court, may also change the 
law both as to the mode and amount, as well as the direction 
in which the money may be applied. The ground urged in 
the second cause of the return is, that the money cannot be 
appropriated, because it has been raised for a different pur- 
pose. Now, it is very clear, that no interest under the pe- 
culiar protection of the County Court, whether it be the 
road interest, the educational interest, or any other interest, 
can have any vested right in any money raised for those 
purposes, which is beyond the power of the Legislature to 
control, until there has been an appropriation or setting 
apart of the money for those particular purposes. 

A county is a public corporation, and public corporations 
are created and exist for public political purposes; they 
constitute parts of the political organizations, and are and 
ought to be subject to changes, alterations, and in most re- 
spects to the control of the supreme legislative power of the 
State. They may be created or altered with the consent of 
a bare majority of the inhabitants residing within their 
limits, or without the consent of any of them, (City of St. 
Louis v. Thos. Allen, 13 Mo. 414,) and may be abolished by 
the same power without the consent of any of the inhab- 
itants. If any individual, or any number of individuals, 
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‘have acquired rights in property under the action of a mu- 
nicipal corporation, legitimately exercised, that is a different 
question ; as, for example, if a man has contracted to build a 
bridge or a county jail, and money has been raised and ap- 
propriated for the purpose of paying him, neither the Legis- 
lature nor the county, perhaps, could divert that fund to 
another object. 

The respondent does not deny that there is money in the 
county treasury sufficient to pay the amount required, nor 
is it averred that the money has been appropriated to other 
purposes ; but that there is no money which can be legally ap- 
propriated, because the moncy was raised for other purposes. 
Now, it may turn out that it is very impolitic, contrary to 
the public interest, that those purposes should be carried 
out, or that there is some other purpose more important to 
which the money may be applied. The consent of the cor- 
poration is nothing, because it is a public corporation, and 
has no consent to give, except in accordance with the will of 
the State. Chief Justice Story says, in the case of Dart- 
mouth College v. Woodward, 4 Wheaton, 518: “ Public 
corporations are such only as are founded by the govern- 
ment for public purposes, where the whole interests belong 
also to the public ; they are such as towns, cities, parishes, 
and counties.”” Such corporations can have no property, 
no interest, which may not be taken away by the effect of 
legislation. . 

But, even if the money raised by the county has been ap- 
propriated to the object specified, and there be no surplus 
over and above the appropriation, and no contingent fund 
for county expenditures, which is not at all probable, it is a 
very easy thing for the County Court to draw a warrant on 
the county treasury, to be paid out of any money not other- 
wise appropriated, or out of the fund for the pay of the 
police for St. Louis, as provided by this law, and then to 
levy an additional tax to take up such warrants. The county 
tax is collected annually. The assessor’s books are return- 
able on or before the first of June of each year, and after 
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those books are corrected and adjusted, the tax is levied 
which may be needed under the law. The county, by the 
general law, is authorized to levy a tax, not exceeding three- 
fifths of one per cent. The present tax is one-fourth of one 
per cent. The whole amount required of the county by the 
law, for the payment of the police force, could not exceed 
the sum of $43,750. By the general revenue law, the 
County Court of each county, after the tax-book is corrected 
and adjusted, shall ascertain the sum necessary to be raised 
for county purposes, and fix the rates of taxation, so as to 
raise the required sum. (R. C. 1855, § 2, p. 1850; Sess. 
Acts 1859-60, § 13, p. 521.) This is to be done after the 
first day of June, in each year, when the assessor’s books 
are returned. There is no difficulty in anticipating this 
fund, as is often done by drawing the warrant upon it, to be 
paid when the tax is collected, even if there should be no 
money on hand at the time of the requisition, and when the 
assessor’s books are returned, to levy a tax to pay it. In 
this case they refuse to issue the warrant. 

It is said that a special tax cannot be levied without an 
act of the General Assembly authorizing it. As no money 
can well be raised by the county except by taxation, which 
is the general mode provided by law for raising money by a 
county, except what arises from the proceeds of fines and 
forfeitures, and as the act of Fcbruary 5, 1864, requires the 
money to be paid, it may well be held that act authorizes 
the county to raise it in the manner provided by law for 
raising funds for other purposes, and that any supposed in- 
structions in former laws are repealed by this act. But the 
act of March 14, 1859, (Sess. Acts of 1859, p. 448,) will not 
bear the construction contended for. The fourth clause of 
the nineteenth section provides that the “ total of taxes or- 
dered to be assessed and levied by said Board of County 
Commissioners, for all purposes, general and special, ordi- 
nary and extraordinary, shall not be greater than three-fifths 
of one per cent.” The thirty-first section of the same act 
provides, “that whenever a deficiency shall occur in the 
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revenue of the county of St. Louis to meet any necessary 
expenditures, &c., the Board of County Commissioners (now 
the County Court) shall make application to the General 
Assembly to levy a special tax.” 

It is very clear that a limitation of three-fifths of one per 
cent. in the amount of taxation that may be levied, is 
equivalent to a grant of power to levy to the extent of three- 
fifths, and this extends to all objects of county expenditures, 
including all purposes, general and special, ordinary and 
extraordinary. The limitation of power contended for would 
be inconsistent with this grant and absurd, because it would 
require the court to ask the Legislature to permit them to do 
what they are already authorized to do, if it be true that 
the court has not exhausted the power to levy taxes to the 
extent of three-fifths. To give force and effect to both sec- 
tions, the thirty-first section must be so construed as to apply 
to a case in which the board has already levied to the extent 
of three-fifths. 

III. The constitutional objections urged against the valid- 
ity of the act are three-fold: 

1. That it is retrospective in its operation. 

2. That it appropriates private property without just com- 
pensation. 

8. That it violates the principles of taxation as laid down 
in the Constitution. 

In regard to the first objection, it may be remarked, that 
a law which neither defeats nor impairs any existing right, 
can hardly be said to be retrospective in its operation, in the 
sense contemplated by the Constitution. Ifa debt is created 
by the State, without any means being provided for its pay- 
ment, and the Legislature should afterwards provide for 
raising the money by taxation, such a law would be equally 
retrospective in its operation, and yet such legislation would 
unquestionably be within the power of the Legislature, be- 
cause instead of violating any existing right, it only imposes 
a new obligation upon the citizen; and the fact that a debt 
or obligation had already been incurred by a part of the 
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community, by a corporation, or by an individual, would not 
change the nature of the case ; on the contrary, it would be 
the highest duty of the Legislature to equalize burdens as 
far as possible, whenever the object to be accomplished is for 
the public good, and that must be determined by the Legis- 
lature, and is altogether beyond the province of the judiciary. 
It would hardly be contended that the Legislature might not 
lend or give the money or credit of the State to a railroad 
company, either to relieve it from existing obligations or to 
aid in its future construction and operation, when such a 
course may be supposed to be for the public good ; and who 
is to determine whether the Legislature judged wiscly or not? 

The other two constitutional objections may be treated of 
together, for the questions run into each other so that it is 
difficult to separate them. The great fallacy of the objec- 
tions consists in the fact that a proper distinction is not 
made between public municipal corporations and private 
corporations or individuals. Municipal corporations cannot 
properly be said to have any vested rights which may not be 
interfered with by the supreme legislative power of the 
State ; they are mere agencies of the State, created for the 
purpose of more conveniently carrying out the objects of 
State policy, and in the absence of any express constitutional 
prohibition may be entirely changed, or even legislated out 
of existence, without the consent of any of the inhabitants 
composing them. 

‘Plenary power in the Legislature for all purposes of 
civil government, is the rule; a prohibition to exercise a 
particular power, is an exception” (15 N. Y. 543, case of 
the Metropolitan Police Commissioners). ‘ As a political 
society, the State has an interest in the repression of dis- 
order and the maintenance of peace and security in every 
locality within its limits; and if from exceptional causes the 
public good requires that legislation, either permanent or 
temporary, be directed towards any particular locality, 
whether consisting of one county or several counties, it is 
within the discretion of the Legislature to apply such legis- 











MARCH TERM, 1864. 503 








State, ex rel. St. Louis Police Commiss’rs, v. St. Louis Co. Court. 





lation as in its judgment the exigency of the case may re- 
quire; and it is the sole judge of the existence of such 
causes” (id. 544). 

In the case before the court there are two municipal cor- 
porations, one the county and the other the city; one em- 
braced within the territorial limits of the other; both cre- 
ated for the public convenience ; both agencies of the State 
for public purposes, authorized to raise money by taxation ; 
and the money thus raised under the control of the State, to 
be disposed of as the Legislature may direct. Whatever may 
be done by either the city or the county, is the act of the 
Legislature through these agencies. This is the view taken 
by Judge Leonard in Wells v. The City of Weston, 22 Mo. 
889. Asa general proposition, he says, the Legislature 
cannot delegate its legislative power; but it has become a 
practice to do so in the creation of municipal corporations. 
‘This authority to tax may undoubtedly be delegated to 
subordinate agencies, such as county tribunals and muni- 
cipal corporations, to be assessed and applied locally.” It 
is absurd, therefore, to treat these “ subordinate agencies ” 
as if they had rights and franchises similar to those held by 
individuals or private corporations. Can any one doubt the 
power of the Legislature to order by law the removal of the 
county seat from the city of St. Louis to some other point 
in the county ; the sale of the courthouse and all the pub- 
lic buildings? If money has been raised by taxation in any 
particular county, what is to prohibit the Legislature from 
applying the money so raised to any object which may be 
thought best for the promotion of the public welfare? And 
in the case before the court, it is not pretended that the 
money required is not now in the county treasury. This is 
upon the idea that there is no necessity to resort to a special 
tax to raise the money, and the act of February 5, 1864, 
says nothing about taxation. Ifthe money is in the county 
treasury, raised for one purpose, what is to prevent the 
Legislature from applying it to another purpose? Why may 
not money raised by taxation for road purposes, or for the 
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purposes of building bridges, be applied to school purposes 
or to quarantine purposes, or to military or police purposes ? 
The County Court could not so apply it, because their au- 
thority is limited ; they are “subordinate agencies ;’’ but to 
deny the Legislature this authority is to deny that body the 
power to legislate for the public good. 

In the case before the court, the money is in the county 
treasury ; it has been raised by taxation upon the people of 
the whole county ; the city of St. Louis is within the limits 
of the county ; its inhabitants constitute a portion of the 
people of the county, and no inconsiderable portion; and 
it is proposed by the act in question to appropriate a portion 
of the money thus raised to purposes within that portion of 
the county which is called the city of St. Louis. Who but 
the Legislature is to determine whether it is or is not for 
the benefit of the whole county, for the public benefit ? 

A company has been incorporated to build a bridge across 
the Missouri river, at St. Charles—is there any prohibition 
ia the Constitution against the passage of an act authorizing 
and requiring the county of St. Louis to apply the money 
raised by taxation for road purposes, or the proceeds of fines 
and furfeitures which come into the county treasury and 
are not raised by taxation, to aid in the construction of this 
bridge? It is true such an act may indirectly aid the com- 
pany, but it benefits the public also. (Bank of Rome v. Vil- 
lage of Rome, 18 N. Y. 48.) Money raised by taxation by 
a county tribunal, or money which comes into the county 
treasury from other sources, is not private property in any 
sense of the term, and an act of the Legislature which 
merely seeks to divert that property from one purpose and 
apply it to another is not in violation of that provision of the 
Constitution which forbids the taking of private property 
without compensation. It is public property, and may be 
used by the State for public or private purposes, in its dis- 
cretion, as has been the practice from the foundation of the 
State Government. It may be given away in charities, for 
the relief of the poor and the decrepid ; it may be applied 
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to some great object of general interest. Who is there that 
can gainsay it? What individual is there in the county who 
can say, “ That, or a portion of it, is my money ; I paid it for 
a particular purpose; and if you undertake to divert it from 
that purpose, the act is void and the money reverts to me” ? 
But, suppose the money is not in the county treasury, and 
the whole of it has to be raised by taxation upon the citizens 
of the county, what principle of taxation, laid down in the 
Constitution, does it violate? It is admitted that “ the 
Legislature possesses the uncontrolled power of taxation,” 
limited only by the restriction that “all property subject to 
taxation shall be taxed in proportion to its value,” and that 
this authority may be delegated to subordinate agencies, 
such as county tribunals and municipal corporations, to be 
assessed and applied locally.”” (Wells v. City of Weston, 
22 Mo. 389; People v. Mayor, &c., of Brooklyn, 4 N. Y. 
426; Providence Bank v. Billings & Pittman, 4 Peters, 563 ; 
McCullough v. Maryland, 4 Wheat. 316.) In the case of 
Wells v. The City of Weston, it is not denied that the Legis- 
lature may exercise the very power denied to said city. It is 
said, ‘no instance can be found where these corporations have 
been clothed with power to tax others not within their local 
jurisdiction, for their own local purposes; and if the Legis- 
lature possess the power now claimed over private property, 
they ought to exercise it themselves, and not delegate it to 
those whose interest it is to abuse it.” So that it is not the 
power of the Legislature to tax in the particular way com- 
plained of, which is put in issue and denied by the court in 
that case, but the power of the Legislature to create a mu- 
nicipal corporation with that power; the corporation can 
only be authorized to “assess and apply the tax locally,” 
that is, within the territorial limits of the municipality, and 
that is all that is decided in the case. The same doctrine is 
held in the case of the Bank of Rome v. The Village of 
Rome, 18 N. Y. 48, heretofore referred to; and so in the 
case of Morford v. Unger, 8 Iowa, 82. There the Legisla- 
ture, by act, extended the limits of the city of Muscatine 
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so as to embrace the property of the plaintiff, which was 
agricultural land. 

This doctrine is not denied, and the reason of the rule is 
obvious ; the Legislature cannot under the pretence of crea- 
ting a corporation for one purpose, authorize it to be used 
for an entirely different purpose, or vest it with powers not 
within the purview of such a corporation. 

To say that one particular locality in the county will be 
more benefitted than another, and that the Legislature can- 
not levy a tax the operation of which will create a dispro- 
portion between its benefits and its burdens, is to deny all 
power of taxation. 

Our Constitution does not require equality in taxation. In 
Hamilton and Treat v. St. Louis County, this court holds 
that the “idea of equality in taxation is not the prominent 
idea”? conveyed by the clause of the Constitution above re- 
ferred to, but rather the contrary. 

And so in the 27th Mo., 499, the court says: ‘ Equality 
of taxation may be regarded as one of those Utopian vis- 
ions which neither philosopher nor legislator has ever yet 
realized.” 

The taxing power may be abused and often works great 
injustice, even when exercised by wise and virtuous legisla- 
tors; but, as Chief Justice Marshall says in Providence 
Bank vy. Billings and Pittman, “the interest, justice and 
wisdom of the representative body, and its relations with its 
constituents, furnish the only security where there is no ex- 
press contract against unjust and excessive taxation, as well 
as against unwise legislation generally.” 

The case of the Mayor and Aldermen of Nashville v. 
Towns, 5 Sneed, 184, cited by respondent, is clearly not an 
authority in point. The decision in that case was upon a 
clause in the Constitution of Tennessee, which reads as fol- 
lows: ‘The General Assembly shall have power to authorize 
the several counties and incorporated towns in this State to 
impose taxes for county and corporation purposes respect- 
ively, in such manner as shall be prescribed by law.” 
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This was clearly a limitation upon the power of the Leg- 
islature, which forbade their passing a law authorizing one 
municipal corporation to impose taxes for the benefit of 
another; and hence the law which authorized and required 
the portion of the county revenue raised within the city of 
Nashville to be paid into the city treasury for city purposes 
was unconstitutional. There is no such clause in our Con- 
stitution. Jn the absence of this clause of the Constitution 
of the State of Tennessee, the Legislature would have the 
same unlimited power of taxation which is conceded to the 
State of Missouri. 

We claim that all these questions are settled by the com- 
prehensive opinion of Judge Gamble, in the case of Hamil- 
ton and Treat v. The County of St. Louis, 15 Mo. In that 
case the county is required, by the act of the Legislature, to 
pay the increased salary of the judges. The same objec- 
tions substantially were raised in that case as in this, to the 
constitutionality of the act, and the law was held to be con- 
stitutional. 


S. H. Gardner, for respondent. 


The court at this time is called upon to determine the 
constitutionality of the “Act to provide for the payment of 
the police of the city of St. Louis,” approved February 5, 
1864. The particular portion of said act under which the 
writ in this case was issued, and which the respondent claims 
is unconstitutional, is the 3d section, and is in these words: 

“The county of St. Louis shall be chargeable with one- 
fourth of the whole expense of the police force of said city 
of St. Louis for the year 1864, and for each year thereafter ; 
and the County Court of said county shall, from time to 
time, appropriate money out of the county treasury to meet 
the proportion of said expense; and whenever the said 
Board of Police Commissioners shall need money to meet 
the expense of sfid police force, they shall make requisition 
upon said county for one-fourth, and upon the said city for 
three-fourths thereof.” 

36—VOL. XXXIV. 
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This section of the act has at least one merit; it is clear, 
concise, unmistakable in its meaning; there is nothing am- 
biguous or uncertain about it. It demands that one-fourth 
of the expenses of the city police, whatever that may hap- 
pen to be, shall be paid over to the Police Commissioners 
whenever it may be required by them. The County Court 
must from time to time make appropriations, and stand 
prepared with the money in hand ready to meet such requi- 
sitions as may be made upon it. So far as the County Court 
can know, it may be to-day, seven thousand dollars ; to-mor- 
row, seventy thousand. 

The respondent insists, 

1. That to compel the county without its consent to con- 
tribute towards the support of the city police, is the taking 
of private property without compensation in such sense as 
comes within the prohibition of the Constitution. It must 
be conceded, that whether or not the county has now in its 
treasury such an amount of funds, that the sum at present 
demanded could be paid without actually embarrassing the 
county; yet if the drain upon the county treasury is to be 
kept up as is contemplated in the act in question, the county 
authorities must eventually, and that at no distant period, 
resort to special taxation to meet these demands. It then 
resolves itself into this: The County Court is required by 
this act to levy and collect from the taxable persons and 
property in the county, a sum of money, not for county or 
State purposes, but for the benefit of another, I had almost 
said a foreign corporation. Both the city and county organ- 
izations are instituted as well for the convenient govern- 
ment of the State, as for some supposed advantages to be 
derived therefrom by those residing within their respective 
limits. The Legislature may tax the property in the city 
and county alike for State purposes. It may legally dele- 
gate to the county authorities the power to tax all property 
within the limits of the county for county purposes; and so 
it may delegate to the city corporation the power to tax all 
property within the city limits for city purposes, and to this 
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power it is also conceded there is no limit; that is, the Leg- 
islature may authorize both the city and county to tax all 
property within their respective limits, even to the full value 
of the property itself. 

But there is a limit to this delegated power of taxation. 
It may be considered as a settled principle of law, that the 
Legislature cannot authorize a municipal corporation to tax 
any property outside of its limits for local purposes. It is 
true, in the case at bar the act does not in words direct or 
require the levy of any tax by any one. But the effect of it 
is to compel the County Court to levy a tax to raise the 
money. The mere agency through which the tax is to be 
levied is of no consequence; this court, in determining the 
constitutionality of the law, will look only to the source of 
taxation from which the money is to be derived, and the pur- 
pose to which the money is to be applied. This money is to 
be collected from the whole body of the county ; it is to be 
used for the benefit of the city organization alone. Is it not, 
then, exactly the same thing in effect and in principle as if the 
Legislature had undertaken to authorize the city government 
to levy a tax on all the property within the limits of the 
county to raise a fund for the support of the city police? 
It is immaterial whether it is called a tax, or by some less 
objectionable name; or whether, as in this case, naming it 
at all is carefully avoided. It is a tax upon property out- 
side of the city limits, for the benefit of the city organiza- 
tion. It is entirely immaterial to the tax payer who is called 
upon to pay, whether the tax is levied by the city or coun- 
ty. The outrage is equally great, if he is thus compelled to 
support against his will a corporation in which he has no inter- 
est, and whose protection he does not enjoy. The same ob- 
ject would have been accomplished had the third section of 
the act in question been omitted entirely, and the first sec- 
tion been amended by striking out the words “ in said city,” 
and inserting in lieu thereof the words “in the county of 
St. Louis.”” No one then would have been bold enough to 
have attempted to enforce such a law, and yet it is now 
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sought to accomplish by indirection what it must be con- 
ceded could not have been done directly ; that is, to impose 
the burden of a city government upon those outside of its 
municipal limits. 

But if it be said that this is not the exercise of the tax- 
ing power, the same result will follow; for, as was held in 
Cheaney v. Hoover, (9 B. Monroe, 330,) it makes no differ- 
ence in principle under what form the power is confessedly 
exercised, whether in that of laying or authorizing a tax, or 
any other form, if the operation of the law is to appropriate 
to the use of the city the property of individuals not within 
its local jurisdiction, it must be regarded as coming within 
the prohibition of the Constitution designed to protect 
private rights against oppressions however made, and 
whether under the color of recognized power or not; and 
this principle is fully recognized and established as the law 
of this State in the case of Wells v. The City of Weston, 
(22 Mo. 385,) where it was decided that the Legislature 
cannot authorize a municipal corporation to tax, for its own 
local purposes, lands lying beyond its corporate limits. 
Judge Leonard, in his learned and able opinion in that case, 
while conceding to the Legislature the uncontrolled power 
of taxation, subject only to the constitutional restriction, 
that “all property subject to taxation shall be taxed in pro- 
portion to its value,” and conceding also its right to dele- 
gate to subordinate agencies the power of taxation for local 
purposes, denied that the Legislature could authorize a mu- 
nicipal corporation to impose a tax upon the lands lying be- 
yond its limits; or, in other words, arbitrarily under the 
mask of a tax, to take annually from those who are without 
its jurisdiction a certain portion of their property. The 
case at bar is, if possible, stronger than that of Wells v. The 
City of Weston. Here, not even the flimsy mask of the 
word “tax” is used. It is the bold highwayman who says 
“Stand and deliver—your money or your life.” 

The reasoning of the court in the case above cited shows 
that the power attempted to be exercised by the city of 
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Weston was regarded as the arbitrary seizure of private 
property for private uses, and as such was held to be uncon- 
stitutional. This case has been approved and followed in 
the case of Morford v. Unger, (8 Iowa, 93.) The general 
principle running through these cases, and the principle 
upon which respondent submits this case should be decided, 
is, that no person or property outside of the limits of a mu- 
nicipal corporation can be taxed or taken, or in any manner 
required to contribute towards the support or maintenance 
of such corporation. 

The opinion of the court in the case of Hamilton and 
Treat, Judges, v. St. Louis County Court, (15 Mo. 20,) when 
carefully examined, will be found to differ in no respect 
from the principles above stated. The reasoning of the 
court in that case, when applied to the facts in the case at 
bar, fully sustain the position assumed by the respondent. 
In that case the court held that the county was bound to 
pay the salary of the judges, simply and solely because it 
was properly a county charge. They were the judges of the 
Circuit and Common Pleas Courts of St. Louis county (not 
of the city of St. Louis); their jurisdiction was co-exten- 
sive in name and reality with the county, and the Legisla- 
ture was authorized to impose the burdens arising from local 
works or services upon the inhabitants of the locality bene- 
fitted. Is it not apparent that if the application had been 
to compel the county to pay the salary of the mayor, or any 
other mere city official, Judge Gamble’s course of reasoning 
would have inevitably led to the conclusion that the locality 
benefitted, that is, the city of St. Louis, should alone bear the 
burden? In that case, also, the court expressly repudiated 
the idea that the State can appropriate and apply to its own 
use the money in the county treasury. 

If it be once conceded that the Legislature can compel the 
citizens of the whole county to contribute to the support of 
the city government in any degree, there is then nothing to 
prevent the whole expense of that government being drawn 
from the county treasury but the ill-regulated and despotic 
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will of fluctuating and hasty legislation. (Sedgwick on 
Stat. & Const. Law, 974.) 

If the property in Carondelet may be taxed to support the 
police of St. Louis, of course the rule may be reversed and 
we may be forced to pay the salary of the mayor of Caron- 
delet; and, if so, why not of St. Joseph? There is no legal 
connection whatever between the county of St. Louis and 
the city, by which one corporation may be made answerable 
for the debts or obligations of the other. They are as dis- 
tinct and independent of each other as if they were hun- 
dreds of miles apart. The mere facet that the territory of 
one is situated within the bounds of the other, is no more a 
reason why the one should be forced to contribute its money 
to the support of the other, than is the fact that both happen 
to be called “ St. Louis.” 

But even if they were coterminus in extent, and all the 
inhabitants of the county enjoyed to an equal degree the 
protection of the police of the city, that would still be no 
reason why the treasury of the county, which is constituted 
solely for county purposes, should be burthened with charges 
properly belonging to the city. © 

That portion of the bill of rights relating to taxation may 
be justly regarded as the outline, and the recognition of the 
essential principle which requires that the burdens and ex- 
penses of government should, as far as practicable, be equally 
and impartially distributed. It is difficult to suppose that 
the framers of a system of government professing to be 
founded on equal rights and duties, should manifest such 
solicitude to secure an ad valorem taxation, and yet disre- 
gard the more important principles which lay at the very 
foundation of the government they were about to establish. 
Now the only equality and uniformity which can exist in a 
State, organized as ours is, consists in requiring each politi- 
cal sub-division, whether of city or county, to pay its own ex- 
penses. So far as the statute in question deviates from this 
principle, it is in derogation of the common rights of the 
citizen, and ought to be declared inoperative and void. 
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What would be thought of a statute creating a new county, 
and providing that the expenses of the county organization, 
such as the salary of the county judges, and the cost of erect- 
ing a courthouse, should be paid by the adjoining counties 
or out of the State treasury ? 

Again, the county is a corporation authorized by law to 
acquire and hold property and money in its corporate name, 
and to dispose of the same: when that money or property is 
once acquired and reduced to possession, it becomes private 
property, and is placed beyond the reach of the legislative 
branch of the government in the same manner that the prop- 
erty of every citizen is held sacred from the reach of the 
Legislature. It can only be reached by the judiciary and 
in the forms prescribed by law, or by just and legitimate 
taxation. 

The county has title to the grounds upon which this court- 
house stands, to the county farm, to the Smizer farm. These 
may all be taken for public uses upon just compensation ; 
but will it be contended that the Legislature can arbitrarily 
vest the title to the whole or any portion of this property 
in the city of St. Louis, merely because this courthouse 
would make a convenient police station and calaboose, and 
save the city the expense of a new one? If, then, the Legis- 
lature cannot transfer the county’s real estate to the city, 
upon what principle can it take the money of the county 
and apply it to the benefit of the city? The naked statute, 
as it stands, simply takes money from the county and gives 
it to the city. Chief Justice Story covers the whole ground 
when he says, “ we know of no case in which a legislative 
act to transfer the property of A to B, without his consent, 
has ever been held a constitutional exercise of legislative 
power in any State of the Union.” (2 Peters, 658.) But 
when this act is to be carried into effect, it then practically 
becomes a question of taxation, and that question is the 
right of the Legislature to tax, or to authorize, either directly 
or indirectly, a tax to be levied on the citizens of the county 
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for the benefit of the city alone, and upon this point it is 
insisted the case of Wells v. The City of Weston, above re- 
ferred to, is conclusive. If the Legislature could not au- 
thorize the municipal corporation of Weston to tax property 
adjacent to the corporate limits and to the distance of one- 
half mile, how much less should property lying twenty miles 
from the municipal limits of St. Louis be taxed to support 
the police of said city, who are by law confined to its limits ; 
and it is confidently asserted that no instance can be found 
where these corporations have been authorized to tax prop- 
erty not within their local jurisdiction for their own local 
purposes. 

Again, in so far as the money now in the county treasury 
is concerned, we insist that it cannot be thus legislated out 
of the treasury ; that it would be an act of injustice and bad 
faith to other county creditors to do so; that money has 
been raised for specific purposes. Shall it be taken from the 
school fund, the road fund, the courthouse fund, the interest 
fund, or the fund raised to pay salaries? And yet, if the 
amount now demanded, and what may be called for to-mor- 
row and the next day, is to be paid on demand, it must come 
from one or all these funds. 

In the case of Dartmouth College v. Woodward, 4 Whea- 
ton, 700, et seq., it was said, any act of a Legislature which 
undertakes to divert the funds of a corporation from the 
purposes for which they were raised, or which undertakes 
to impose on a corporation the payment of a debt not in- 
curred by it, is unconstitutional and void. This same prin- 
ciple is recognized in a very late case in Wisconsin, (The 
State, ex rel. Soulter, v. The Common Council of Madison, 
15 Wisconsin, ) in which it is held, that where the charter of 
a city, at the time of the issue and sale of its bonds, made 
it the duty of the Common Council, when any judgment 
should be rendered against the city, to levy and collect the 
amount like any other city or ward charges, and declared 
that private property should not be taken in execution to 
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pay any city debt, a subsequent act of the Legislature, 
prohibiting the city from levying such a tax as would be 
necessary to discharge a judgment rendered against it for 
interest on said bonds, would deprive the creditor of the 
only efficient means of collecting his debt, and would be 
repugnant to the Constitution. 

In the form in which this matter now presents itself to 
this court, it is a direct appropriation by the Legislature of 
money in the county treasury and against the consent of the 
county. But we insist that the Legislature cannot pass the 
title to the real estate of the county, nor can it transfer the 
money of the county to its own treasury, much less can it 
transfer it to other corporations or private individuals. This 
point has also been well settled by this court. By an act 
approved January 21, 1857, the County Court of Caldwell 
county was directed to pay to one Wilbur F. Boggs a certain 
sum of money, for services rendered by him to the county. 
This act came under consideration in the case of Boggs v. 
Caldwell Co., 28 Mo. 586. The court said, “ it is insisted 
that the law is unconstitutional, and of this we entertain no 
doubt.” See also Mayor & Aldermen of Nashville v. Towns, 
5 Sneed, 186. 

Compare that law with the one now under consideration. 
Both are positive demands upon the county treasury ; the 
one is, however, for a mere trifle, to pay what the Legisla- 
ture, doubtless, considered a just debt of the county, while 
the other is for an indefinite amount, only limited by the 
capacity of the Police Commissioners to expend money, and 
is to be drawn in such sums and at such times as may suit 
the whims or caprices of a body of men not responsible to 
or in any manner under the control of the county authori- 
ties ; and the money, when drawn, is to be applied to a pur- 
pose entirely foreign to the object for which the money was 
raised, and for the benefit of a corporation in which a large 
number of the citizens of the county have no interest and 
from which they derive no benefit. 
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In summing up this branch of the case, we say, this act 
must be treated, as it appears on its face to be, as a direct 
appropriation by the Legislature of money supposed to be 
in the county treasury ; or it must be regarded as an act 
requiring the levy of a tax throughout the county, and out- 
side the municipal limits of the city, for the sole benefit of 
the city. And we submit that the cases of Wells v. The 
City of Weston, and Boggs v. Caldwell County, are conclu- 
sive against the petitioners, whichever horn of the dilemma 
they may choose to hang upon. 

2. The seventeenth subdivision of the declaration of rights 
provides that no law “ retrospective in its operations can 
be passed.”” The act in question not only provides that the 
county shall pay one-fourth of the whole expense of the city 
police for all time to come, but the construction now sought 
to be put upon it makes it relate back to the first of January, 
1864, and we are now asked to pay the expenses for the 
months of January and February ; unless this law is to be 
retrospective in its operations, we can in no event be re- 
quired to pay any portion of any expenses incurred prior 
to the passage of the act; indeed, it is modest enough 
to express, on its face, that it is to take effect upon its 
passage. 

If the county is now forced to pay the seven thousand 
dollars demanded, it is not paying it as one-fourth of the 
expenses of the police, but it is refunding to the city what 
the city had. lawfully paid of its own debt prior to the pas- 
sage of the act. (R. C. 1855, p. 501; Sess. Acts, 1859, § 
19, p. 448, sub. 4; id. § 20, 831; Cheaney v. Hoover, 9 B. 
Monroe, 330; Wells v. The City of Weston, 22 Mo. 385; 
Morford v. Unger, 8 Iowa, 93; Sedgwick on Stat. & Const. 
Law, 674; 2 Peters, 658; Dartmouth College v. Woodward, 
4 Wheaton, 700, et seq.; The State, ex rel. Soulter, v. 
Common Council of Madison, 15 Wis. ; Boggs v. Caldwell 
County, 28 Mo. 586; Mayor & Aldermen of Nashville v. 
Towns, 5 Sneed, 186.) 
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Bates, Judge, delivered the opinion of the court. 


The General Assembly, by an act approved March 27th, 
1861, “established within and for the city of St. Louis, a 
board of police, to be called the Police Commissioners of 
the city of St. Louis.” 

This board was charged with the duties within the city of 
St. Louis, to preserve the public peace, prevent crime and 
arrest offenders ; protect the rights of persons and property ; 
guard the public health; preserve order at every public elec- 
tion and all public meetings and places, and on all public 
occasions ; prevent and remove nuisances in all streets, high- 
ways, waters and other places; provide a proper police force 
at every fire for the protection of firemen and property; pro- 
tect emigrants and travellers at steamboat landings and rail- 
way stations; see that all laws relating to elections and to 
the observance of Sunday, and regulating pawnbrokers, 
gamblers, intemperance, lotteries and lottery policies, va- 
grants, disorderly persons, slaves and free negroes, and the 
public health, are enforced ; and also all laws and ordinances 
of the city of St. Louis which may be properly enforceable 
by a police force. 

To enable the board to perform these duties it was au- 
thorized to employ a permanent police force, the officers of 
which were designated by the act, and the pay of officers 
and ordinary policemen fixed by it. The board was author- 
ized to provide such office and furniture and such clerks and 
subordinates as it might need, and to have and use a com- 
mon seal, and to provide station houses and requisites for 
the same. It was also authorized in extraordinary emergen- 
cies to raise such additional force as the exigency may de- 
mand, and, for the preservation of the public peace and 
quiet, to require the sheriff of the county of St. Louis to act 
under their control, and, if ordered by them to do so, to 
summon the posse comitatus, and employ such posse subject 
to their direction. They were also authorized to call to 
their aid any military force, lawfully organized in the city, 
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and they were authorized to make arrests in any part of the 
State. The city of St. Louis was deprived of all control 
over the police. The commissioners were authorized to make 
requisitions upon the city of St. Louis, from time to time, 
for such sums of money as they might deem necessary 
for executing their duties, which the city was required to 
pay. 

The General Assembly by another act, approved Decem- 
ber 12, 1863, increased the pay of the policemen, and also 
provided for an increase of their number. This act also re- 
quired the city of St. Louis to pay the requisitions of the 
commissioners for the additional expense and limited the 
whole amount of appropriations for police purposes to $175,- 
000. 

The General Assembly by another act, approved February 
5th, 1864, enacted as follows: 


“Sec. 8. The county of St. Louis shall be chargeable with 
one-fourth of the whole expense of the police force of said 
city of St. Louis for the year 1864, and for each year there- 
after; and the County Court of said county shall from time 
to time appropriate money out of the county treasury to meet 
that proportion of said expense; and whenever the said 
Board of Police Commissioners shall need money to meet the 
expenses of said police force, they shall make requisition 
upon said county for one-fourth, and upon said city for three- 
fourths thereof.” 

On the 18th day of February, 1864, the Police Commis- 
sioners made a requisition upon the county of St. Louis for 
seven thousand dollars, for one-fourth of the said police ex- 
penses for the months of January and February, in the year 
1864, which the County Court refused to allow or to make 
any appropriation for. The Police Commissioners then ap- 
plied to this court for a mandamus, commanding said County 
Court to pay said sum and make an appropriation therefor. 
A conditional mandamus having issued, the County Court 
made return to it, that 
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1. The act of February 5th, 1864, is in violation of com- 
mon right and of the Constitution of the State, in that it 
appropriates private property without just compensation; 
that it is retrospective in its operation, and that it vio- 
lates the principles of taxation as laid down in the Consti- 
tution. 

2. There is no money in the county treasury that can le- 
gally be appropriated to pay the same, the money in the 
treasury having been raised by taxation prior to the passage 
of said act and for certain specific purposes set forth in the 
order for the assessment and levy of the taxes from which 
such funds were derived, and cannot be diverted from the 
purpose for which they were collected; that it would be ne- 
cessary to levy a special tax to pay said police force, and no 
such special tax can be levied without first making applica- 
tion to the General Assembly for permission to do so. 

3. The sum of money required is sought to be recovered 
and applied for the purpose of paying a debt already incur- 
red by said Police Commissioners or the city of St. Louis 
prior to the passage of said act, and in so far said act is re- 
trospective in its nature, and is inoperative and void. 

4. It is not stated or shown to this court what the expense 
of said police force has been or will be for the year 1864, or 
that the city of St. Louis has made the appropriations con- 
templated by said act. 

5. The expense of said police for the months of January 
and February, 1864, had already been paid in the manner 
provided by law at the time of the passage of said act, and 
of the issuing of said writ. 

I. In respect to the first cause assigned, why a peremp- 
tory mandamus should not issue, that is, that the act of Feb- 
ruary 5th is repugnant to the Constitution,—it is said to 
violate the Constitution in three respects, which will be ex- 
amined in the order in which they are stated. The first is, 
that it is an appropriation of private property without just 
compensation. I remark in the first place that the act does 
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not designate any particular fund (described by the source 
of its derivation or otherwise) which is made chargeable 
with this expense. It says that the county of St. Louis shall 
be chargeable with one-fourth of the expense of the police 
force of the city of St. Louis, and that the County Court 
shall appropriate money to pay it. It is therefore immate- 
rial, in considering of the constitutional authority of the 
General Assembly to pass the act in question, to inquire how 
the county has acquired or may acquire the money necessa- 
ry to make the payments required by the act. The money 
belongs to the county by virtue of acts of the General As- 
sembly, and is-expended under the direction of the same 
authority. Counties are subdivisions of the State, in which 
some of the powers of the State Government are exercised 
by local functionaries for local purposes, in this instance 
and generally the functionary being the County Court. The 
funds of the county are not strictly private property. They 
certainly do not belong to the citizens who may have con- 
tributed them. They are rather public property, the property 
of the State acquired from the people and the property in 
the county, and to be used and expended for the benefit of 
the same people and property. The General Assembly, hav- 
ing the legislative power of the State, determines to what 
local uses the county funds shall be applied. Its determina- 
tion and direction may operate unwisely, harshly and un- 
justly, but that is no argument against its power to direct. 
It authorizes and causes the funds to be collected, and re- 
quires their expenditure for purposes which it determines to 
be of local interest and benefit, and its determination is 
final. The judiciary cannot review this determination of 
the legislative power; cannot inquire whether the Legisla- 
ture, in directing an expenditure of county funds, judged 
correctly or not as to its being for the accomplishment of an 
object of interest or advantage to the inhabitants of the coun- 
ty. In the present case the Legislature has thought proper 
to direct that the county of St. Louis shall pay one-fourth of 




















MARCH TERM, 1864. 571 





State, ex rel. St. Louis Police Commiss’rs, v. St. Louis Co. Court. 








the expenses of a police in the city of St. Louis, which is 
wholly within and forms a part of the county of St. Louis. 
This court cannot say that this is not a legitimate use of 
county funds, or that it is a taking or application of private 
property to public use without just compensation, and it cer- 
tainly is not an application of property to private use, for 
the Police Commissioners are an agency of the State Govern- 
ment, and required to perform within a specified locality 
some of the most important duties of the government. 

2d. The act is said to be retrospective in its operation, in 
that it requires the county to pay a proportion of the ex- 
pense of the police force for the whole year 1864, when a 
portion of that year had elapsed at the time the act was 
passed, February 5th. No vested right is taken away or 
impaired by the act, nor does it impair the obligation of any 
contract. It simply directs the application to a particular 
purpose of funds collected by the authority of the Legisla- 
ture, and over which the Legislature could exercise a power 
to direct their application within certain limits, which in- 
clude the object of this act. The previous acts of the Legis- 
lature which provided the object for which county funds 
could be expended, were at all times subject to repeal or al- 
teration, so as to appropriate the funds in a manner, or to 
objects different from those before provided. No rights had 
been vested under the previous acts which can be disturbed 
by this act. The act is not retrospective in its operation. 

3d. The act does not violate the principles of taxation as 
laid down in the Constitution. This point is fully covered 
by the decision of this court in the case of Hamilton and 
Treat against the St. Louis County Court, 15 Mo. 3, which 
case is also of authority upon the other points decided. The 
case of Wells v. The City of Weston, 22 Mo. 384, merely 
decides that the General Assembly cannot authorize a muni- 
cipal corporation to tax for its own local purposes lands lying 
beyond the limits of the corporation, and does not conflict 
with this case. 
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II. As to the second cause shown in the return, it is un- 
derstood to mean, not that there is in fact no money in the 
treasury to pay this requisition, but that as a matter of law all 
the money which is in the treasury was collected for specific 
purposes from which they cannot be diverted. The specific 
purposes for which the money was collected were those 
heretofore directed by the Legislature, and this act being a 
a later expression of the will of the Legislature controls the 
subject, and, so far as it conflicts with previous acts, repeals 
them. 

The county is not a private corporation, but an agency of 
the State Government, and though as a public corporation it 
holds property, such holding is subject to a large extent to 
the will of the Legislature. Whilst the Legislature cannot 
take away from a county its property, it -has full power to di- 
rect the mode in which the property shall be used for the 
benefit of the county. 

III. The third cause assigned is included in the previous 
allegation, that the act is retrospective in its operation. 

IV. As to the fourth cause assigned, the act does not re- 
quire that the commissioners shall show to the county at any 
one time what is, or will be the whole expense for a year, 
but only that the county shall from time to time make ap- 
propriations to pay the requisitions of the commissioners, 
thus showing an expectation that the requisitions will be 
made at several different times. Nor does the county’s lia- 
bility at all depend upon the fact, that the city has or has 
not paid its liability. | 

V. The fifth cause is based upon the same idea as the 
third, and has been considered as it was presented in the 
first. 

No good cause having been shown why the county should 
not pay the requisition of the Police Commissioners, let the 
peremptory mandamus issue. 

Judges Bay and Dryden concur. 
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Isaac ©. Case et al., Plaintiffs in Error, v. SAMUEL GaTy 
et al., Defendants in Error. — 


Corporations—Personal Liability of Directors—Debts—The debts for which the 
directors are held liable under R. C. 1845, § 26, p. 234, are the debts vol- 
untarily created by the directors. A judgment against the corporation for 
damages for a loss of a steamboat, through the negligence of the agents 
and servants of the company, is not one of the debts contemplated by the 
statute. (Cable et als. v. McCune et als., 26 Mo. 371, affirmed.) 


Error to St. Louis Land Court. 


This suit was brought against the Directors,of the Marine 
Railway and Dock Company, upon the same case as was 
made out in the case of Cable et als. v. McCune et als., 
reported 26 Mo. 871. 


C. D. Drake, for plaintiffs in error. 


Gantt, Glover & Shepley, Sharp & Broadhead, for defend- 
ants in error. 


Bates, Judge, delivered the opinion of the court. 


This was a suit to subject'‘the defendants to personal lia- 
bility as directors of the St. Louis Marine Railway and 
Dock Company, a corporation chartered in 1849, upon the 
allegation that the debts of the corporation exceeded the 
amount of stock paid in. 

The plaintiffs’ claim against the corporation is the same 
which is described in the case of Cable v. McCune, 26 Mo. 
371, in which the same plaintiffs sought to subject the de- 
fendants to personal liability as stockholders ; and the first 
question presented is whether the demand of the plaintiffs 
is a debt of the corporation within the meaning of the sec- 
tion of the act under which it is sought to hold the defend-° 
ants liable. 

The section is as follows: “The whole amount of the 
debts of any corporation hereafter created (except banking 
companies ) shall not exceed the amount of its capital stock 
actually paid in, and in case of any excess the directors 
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under whose administration it shall happen shall be jointly 
and severally liable, to the extent of such excess, for all the 
debts of the company then existing, and for all that shall be 
contracted, so long as they shall respectively continue in 
office, and until the debts shall be reduced to the said amount 
of the capital stock: provided, that any of the directors who 
shall be absent at the time of contracting any debt contrary 
to the foregoing provisions, or who shall object thereto, may 
exempt themselves from the said liability by forthwith giving 
notice of the fact to the stockholders, at a meeting which 
they may call for that purpose.” 

It is very clear from the language and obvious purpose of 
the section, that the debts, which must exceed in amount 
the capital stock paid in to subject the directors to liability, 
must be debts voluntarily created by them or under their 
authority ; but assuming that an excess in amount of such 
undoubted debts exists, it becomes necessary to determine 
whether the directors are personally liable for demands 
against the company of the character of the plaintiffs. 

The language of the section seems to apply only to one 
kind of liabilities of the corporation, and to make the direc- 
tors liable to pay the same debts which constitute debts of 
the company, in excess of the capital stock paid in, and no 
other. The claim of the plaintiffs is not a debt voluntarily 
created by the directors or under their authority, and is ex- 
cluded by its character from the number of those for which 
the directors may be personally liable. 

The construction given by this court to the previous sec- 
tion of the act, as to the liability of stockholders for debts, 
seems equally applicable to this section. (Cable v. McCune, 
26 Mo. 371.) 

The lower court having decided that the plaintiffs could 
not recover, and the above view of this case taken by this 
court sustaining that decision, it is unnecessary to examine 
the other questions presented by the record. 

Judgment affirmed. Judges Bay and Dryden concur. 
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CAROLINE WOLF, EXecuTRIx OF FREDERICK WoLrF, Respond- 
ent, v. FREDERICK LAuMAN, Appellant. 


Note negottable-— Notice to Endorser.—A notice to an endorser of a negotiable 
promissory note, describing the note, and stating that the note has matured 
and not been paid, and that the holder looks to the endorser for payment, 
with interest, damages, and costs, is sufficient notice of dishonor, without 
alleging demand of payment from the maker. 

Practice-—Evidence—Variance.—The petition against the endorser of a nego- 
tiable nete alleged due presentment and demand of payment; the evi- 
dence upon the trial showed that upon diligent inquiry the maker could 
not be found ; Ae/d, that under the statute the variance was not material, 
the defendant not showing by affidavit that he was in any manner preju- 
diced thereby. 


Appeal from St. Lowis Cireuit Court. 


Simmons, Woerner, and Billings, for appellant. 


I. The petition alleges, that on the day the note in ques- 
tion became due, “said plaintiff caused payment of said 
note te be demanded of the said maker, which was refused.” 
On the trial of the case, the plaintiff was allowed to prove 
that he had made certain efforts to obtain demand upon the 
maker of the note, but had failed to do so. 

This was error, as the pleadings are framed. Under the old 
practice, the proof might have been admissible ; but under 
the codes in New York and in this State, it is necessary to 
plead specially the facts, dispensing with the demand. 
(Edwards on Bills & Prom. Notes, 675.) 

II. The plaintiff failed to prove any demand, or a state of 
facts rendering a demand unnecessary. The maker of the 
note resided in Illinois. The rule is, that “if a note is 
‘ made in this State by a person who is known to reside in a 
foreign State, the payment must be demanded at the maker’s 
residence.” (Edwards on Bills & Prom. Notes, 159.) 

III. It was the duty of the court to decide, that in this 
ease the notice served upon the defendant was insufficient in 
law. There was no dispute about the facts as to the con- 
tents of the notice and its service. (Dole v. Gold, 5 Barb. 
490.) The notice was as follows, omitting date, &c. : 
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“Dear Sir: A note of $22.50, made by Andrew Cole, and 
payable to your order, and endorsed by you, is due this day, 
and has not been paid. You will, therefore, take notice that 
I am the owner and holder of said note, and look to you for 
the payment of the same. 

“ Yours, &c., C. R. Gop.” 

This notice was held to be defective, and the endorser was 
discharged. This case and the authorities referred to in 
the decision are so full upon the question that it will not be 
necessary to cite others. 


Krum § Decker, for respondent. 


I. The notice served on the endorser was sufficient to 
charge him. 

The object of this notice is to put the endorser upon his 
guard, that he may secure any rights which may be within 
his power against prior parties. Any notice which answers 
these requisites is sufficient. The language of the element- 
ary writers on this topic is, that the notice must state a dis- 
honor of the note, and that the endorser is looked to for 
payment. The decisions have extended this definition to 
include all notices which by “ reasonable intendment ” im- 
ply a dishonor. (Hedge v. Stevenson, 2 Mee. & W. 799.) 
The earlier English cases were more strict in regard to the 
contents of these notices than the American cases. Solarte 
v. Palmer, which had been regarded as the leading case, 
has, however, been criticised and finally overruled by the 
English courts. (Eberhard v. Watson, 1 El. & BI. 81; 
Lewis v. Gompertz, 6 Mee. & W. 402; Baily v. Porter, 14 
Mee. & W. 44; Robson v. Curlewis, 1 Carr & Marsh. 378 ; 
Paul v. Joel, 7 Am. L. Reg. 681.) 

The last being the latest case of record from the English 
exchequer, has consigned Solarte v. Palmer to the tomb. 
(See Solarte v. Palmer in Greenl. overruled cases, 2d ed. 
1856.) In America the courts have never recognized So- 
larte v. Palmer. Where the notice to the endorser signifies 
an intention to hold the endorser liable, it is sufficient, al- 
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though it does not state a presentment. (Mills v. B’k U.S. 
11 Wheat. 431; Shreve v. Duckham, 1 Lit. 194.) On the 
other hand, if the notice state a dishonor, it is unnecessary 
to state that the endorser is looked to for payment. (B’k 
U.S. v. Carneal, 2 Pet. U’s, 543 ; B’k Cape Fear v. Seawell, 
2 Hawks, 560; Cowles v. Harts, 3 Conn. 517; Warren v. 
Gilman, 5 Shep. 360; Chenning v. Gatewood, 5. How. 
Miss. 552; Sussex B’k v. Baldwin, 2 Har. 488, 490, 502 ; 
Clark v. Eldridge, 13 Met. 96; Woodin v. Foster, 16 Barb. 
146.) 

All the cases concur that the use of the words “ protest- 
ed,” or “noting,” or “charges,” or “ protested exchange,” 
imply a dishonor. (‘ Noting,’ 2 M. & W. 799; 5 C. B. 
687. ‘ Charges,” 6 Ad. & E. 499; 1 Ellis & B. 801; 6 
Jurist, 738. “Protested Exchange,” 2 Sand. 166. “ Pro. 
tested,” 1 Const. 413; 2 Seld.19; 2 Kern. 551; 18 Barb. 
187 ; 2 Doug. 425; 10 N. H. 526; 9 Met. 174; 1 Doug. 
296.) The words, with “interest, damages, and costs,” in 
this State, have a statutory meaning, and apply to negotiable 
paper; the word “ interest”? would include the measure of 
damage ; and the words “ damages and costs’? must have 
some meaning. 


Bates, Judge, delivered the opinion of the court. 


This was a suit against the endorser of a negotiable prom- 
issory note. 

The petition averred demand of payment of the maker 
and refusal, and notice to the endorser of the presentation of 
the note, demand of payment and non-payment. The an- 
swer put in issue these averments : 

1. As to the presentation of the note to the maker and 
demand of payment, there was none; but the plaintiff showed 
such a diligent attempt to find the maker as excused an 
actual demand. The court held that sufficient. The statute 
requires the court to disregard any error or defect in the 
pleadings or proceedings which shall not affect the substan- 
tial rights of the adverse party ; and no judgment shall be 
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reversed or affected by reason of such error or defect. The 
statute also provides, that no variance between the allegation 
in the pleading and the proof shall be deemed material un- 
less it has actually misled the adverse party to his prejudice ; 
and the fact that he was thus misled must be shown by 
affidavit. Here there was no such affidavit, and although 
there was clearly a variance between the allegation and the 
proof, yet as the defendant has failed to show, in the manner 
the statute requires, that he was misled to his prejudice, we 
cannot so suppose. If it had been so, the error could have 
been corrected in the Circuit Court upon terms just to him. 

2. The notice was in the following form: 

“ St. Louis, August 18, 1860. 
“¢ Mr. Frederick Lauman. 

“Sir: Take notice that a negotiable note for $200, dated 
St. Louis, June 15, 1860, payable sixty days after date, and 
made by Nicholas Buttner, in favor of Jacob Seifred, en- 
dorsed by said Jacob Seifred and by yourself, has matured 
and not been paid. I, therefore, look to you for payment of 
said note with interest, damages, and costs. 

*“* Respectfully, Frep. Wor.” 

The objection to the notice is, that it does not state that a 
demand was made upon the maker, or any circumstances to 
excuse such demand. The note was described with cer- 
tainty, and the facts stated of its maturity and non-payment ; 
and that the endorser was looked to for payment. 

Without going over the numerous cases, which in some 
points very much resemble this, it is thought sufficient to 
inquire whether this notice answers the purpose for which a 
notice is designed. The general purpose of the notice is to 
inform the endorser of the dishonor of the note, so that he 
may, if it be in his power, secure himself; and the fact to 
be communicated in some form is, that the note has been 
dishonored. No precise form of words is necessary, but 
those employed must be sufficient, not merely to excite sus- 
picion and put the endorser upon inquiry, but to give him 
actual information of the dishonor, which means not only 
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the non-payment of the note at maturity, (which might be 
the result of negligence of the holder, ) but also non-payment 
after due presentment and demand, or such condition of 
facts as excuses presentment and demand. The closing para- 
graph of the notice given in this case informs the endorser 
that the holder looks to him for payment of the note, with 
interest, damages, and costs. As the holder could only look 
to the endorser for payment upon the actual dishonor of 
the note, this, with the other information contained in the 
notice, seems to be sufficient to inform the endorser of the 
actual dishonor of the note, and makes it unnecessary that 
he should have stated in so many words the facts as to the 
presentment and demand. In this view it is unnecessary to 
say anything in respect to the plaintiff’s attempt to prove an 
admission of notice of the defendant by the testimony given 
as to his words after the dishonor of the note. 
Judgment affirmed. Judges Bay and Dryden concur, 


——__ +2 0oer——- 


J AMES CLEMENS, JR., Plaintiff in Error, v. CHARLES RANNELLS 
et al., Defendants in Error. 


Conveyance—Deseription—Execution—Sheriff’s deed.—The sheriff sold and con- 
veyed under execution a tract of land, describing it as a tract of land situate 
about six miles north-westwardly from the city of St. Louis, on the River des 
Peres, containing fifteen hundred arpens, more or fess, being part of a tract 
of eighteen hundred arpens granted to James McDaniel, Feb. 1, 1798, &c., 
and adjoining land granted to Mary L. Papin; held, that the deed was void 
for uncertainty of description; but had the land been conveyed by the de- 
fendant in the execution, by the same description, the deed might have 
passed either all the interest of the grantor in the tract, or fifteen hundred 
parts in eighteen hundred. Hebd, farther, that the evidence did not give 

certainty to the description in the sheriff’s deed. 


Error to St. Louis Land Court. 


A tract of 1800 arpens of land was conceded to James 
McDaniel, and was confirmed to him or his legal represent~ 
atives by act of Congress July 4, 1836. 
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February 13, 1802, McDaniel conveyed the land to James 
Mackey. 

April 20, 1825, Pratt et al. had a judgment against 
Mackey’s executors (he being dead) for $725.12 costs. 
On 3d of June following an execution issued on this judg- 
ment, and was levied on a tract of land by the following 
description : 

“A tract containing 1500 arpens, more or less, situated on 
the River des Peres, part of a tract of 1800 arpens granted 
to James McDaniel February, 1798, by Don Zeno Trudeau, 
and adjoins land granted to Mary L. Papin.” 

The property was sold and conveyed by the same descrip- 
tion to John Mullanphy and Frederick Dent, by sheriff’s 
deed dated August 8, 1825. 

The plaintiff, who claimed an interest in the land under 
this sheriff’s deed, brought his ejectment, and at the trial 
offered in explanation of the deed the following evidence: 
(1.) Deed of James Mackey to J. Murphy for 100 arpens, 
part of the 1800 arpens, dated November 5, 1821. (2.) 
Deed from same to R. H. Price, dated June 10, 1819, for 
100 acres, part of the 1800 arpens. (8.) Deed from same 
to Watson for 105 arpens, part of 1800 arpens, dated June 
26,1821. (4.) Deed from same to Hartnett, for 120 ar- 
pens, dated October 9, 1823; also showed the location of 
these small tracts upon the plat of 1800 arpens conceded to 
McDaniel. 

Oral evidence was offered for the purpose of showing 
that the description in the deed was known in the com- 
munity where the sale took place, as identifying same defi- 
nite tract of land; but the court held the evidence insuffi- 
cient, excluded the deed, and the plaintiff took a non-suit. 


R. M. Field and Shepley, for plaintiff. 


I. Ifa deed intelligibly describes a piece of property, it is a 
question of fact for a jury to determine as to the particular 
tract described therein, and this is applicable as well to sher- 
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iff’s deeds as to others. (Rector v. Hart, 7 Mo. 531; Bates 
v. The Bank, 15 Mo. 309; id. 17 Mo. 191; Lisa v. Lindell, 
21 Mo. 127; Collier v. Vason, 12 Geo. 442.) 

The case of Bates v. The Bank, 15 Mo. 309, is an exactly 
parallel case to this. In that case it was 35 7°, out of 
a quarter section. In this case it is 1500 arpens out of 
1800 arpens. If in that case the Supreme Court of this 
State thought it was a question for the jury to determine 
what was the land conveyed, it is rather difficult to see why 
the same principle should not hold good in the present case. 

In the case of Lisa v. Lindell, 21 Mo., the fact was that 
there had been an auction sale of lots upon laying out the 
addition, and though for the purposes of that trial it was 
thought sufficient to prove one lot as sold, yet in point of 
fact many were sold, and bonds for a conveyance were 
given, and no record was made of most of those bonds for 
years afterwards, and some of them were never recorded, 
deeds having been obtained from the original proprietors or 
their heirs, or by bill in equity. It was under those circum- 
stances that the sale was made and deed given of Lisa’s in- 
terest in that tract, and the description was the one undi- 
vided third part of the lots which were not sold by Lisa in 
the addition,” &c. 

In Hart v. Rector, Judge Napton said, “a sheriff has 
no right to sell land under execution except such as he 
can describe with sufficient certainty, so that purchasers may 
know what specific land is put up at auction and where it 
lies.” This is undoubtedly correct doctrine, and all such 
sales should be set aside; but when made and a deed given 
as in the case of Lisa, it is evident that the court does not 
apply it, for it is certain that at the sale of the lots in Bates, 
Smith and Lisa’s addition, there was no way in which a 
purchaser could inform himself what was sold. But in this 
case the conveyances of land in the 1800 arpent tract were 
of record, and three of the four owners at least were in the 
trial proved to have actual possession of the tracts purchased 
by them at the time of the sheriff’s sale. 
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II. The evidence was sufficient to allow the deed to go 
before the jury as to the identity of the land described in 
it; for, 

1. If no evidence had been introduced other than the 
deeds of the portions already conveyed, and the location of 
those lots by a surveyor within the 1800 arpent tract, and 
that there did not remain the amount of 1500 arpens to be 
conveyed by sheriff’s deed, that evidence of itself was 
sufficient to allow the jury to pass upon the question of the 
identity of the land conveyed. It is thus brought within the 
case of Bates v. The Bank, 15 Mo. 309. 

2. But the plaintiff went one step further, and attempted 
to show that the ground described in the sheriff’s deed was 
well known by the description. It is contended that in that 
he failed. But this is not so. In the case of most of the 
witnesses it is true, that on cross-examination they seem to 
say that they referred to the large tract as being well known, 
but what their whole testimony amounted to, taken together, 
was a matter for the jury. The evidence (at least, of Ralph 
Clayton) was, however, not subject to such a criticism, and 
upon this, if for nothing else, the jury should have been al- 
lowed to pass upon the matter. 


S. T. Glover, for defendants. 


I. The sheriff’s deed on its face was ambiguous so as to 
fail of describing any tract of land, and thereby void for un- 
certainty. | 

It is evident the 1500 arpens may be laid off in ten 
thousand ways, and as there is nothing to show in what man- 
ner they are to be laid off, the deed is void for uncertainty. 
In a conveyance inter partes the deed might take effect, but 
as a sheriff’s deed must be held void. Such has been the 
course of adjudication. In 10 Ohio, 42, the sale was of 1055 
acres, part of a tract of 1731, on Little Miami, located by R. 
T., and was held void. In 1 Swan, Tenn. 375, the descrip- 
tion was as follows: “1950 acres of land in H. county, part 
of 2500 acres located by D. G., and the deed was pro- 
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nounced void. (4 B. Mon. 211; 1 Harris & Gill, 172; id. 
434; 6 Gill & Johnson, 76; 1 N. Hamp. 93.) In 1&2 
Ohio, 414, 416, and 11 Ohio, 316, “one hundred and 
twenty acres in the Whittaker reserve,” there being twelve 
hundred and eighty acres in the reserve. (1 Foster, 68.) 
In 5 Blackford, 5, ‘ Richardson’s heirs, 56 acres in the 
south-east quarter of section 8, township 12, range 13.” In 
all these cases the sales were held void by the courts. 

In our own State the same doctrine prevails. (Evans v. 
Ashley, 8 Mo. 177; Hart v. Rector, 7 Mo. 531; 15 Mo. 311.) 

II. But there was no testimony in this cause which gave 
any certainty to the description. The description in the 
deed, “1500 part of 1800 arpens,” was not shown to have 
acquired any meaning in the community as descriptive of 
any tract of land. The proof did not tend to show that any 
1500 arpens was indicated thereby. The McDaniel tract 
contained 1800 arpens; out of this had been sold by Mackey 
some 440 arpens, leaving about 1360 arpens in the tract. 
This 1560 arpens never had acquired in the community any 
appellation. 

II. If this was a deed inter partes made in execution of a 
contract, the deed would be sustained, because the court 
would assume that the parties intended to transfer some- 
thing, and this intent would be sought for by the light of all 
the matter in the deed, and would see that such intent should 
not fail ; on such a conveyance equities attach upon the con- 
science of the parties, and these equities will be enforced by 
just rules of construction. In a sheriff’s deed, however, 
there is no precedent agreement, nothing to which the owner 
of the property has assented, and nothing to be inferred 
against him. The deed must stand upon its terms, and 
cannot be helped by enforcing any agreement or equity. 


Bates, Judge, delivered the opinion of the court. 


The sheriff’s deed to Mullanphy and Dent was properly 
excluded for the want of an “ascertainable subject matter.” 
The deed purports to convey “all the right, title, interest, 
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estate and property of him the said James Mackey, deceas- 
ed, of, in and to a tract of land situate about six miles north- 
westwardly from the city of St. Louis, on the River des 
Peres, containing fifteen hundred arpens, more or less, being 
part of a tract of eighteen hundred arpens granted to James 
McDaniel on the first day of February, in the year one 
thousand seven hundred and ninety-eight, by Don Zenon 
Trudeau, which said tract adjoins lands which were granted 
to Mary L. Papin.” 

1. Without the other testimony given to assist in ascer- 
taining what was the land conveyed, it is obvious that it is 
utterly impossible, from the words used, to determine where, 
within the large tract (of 1800 arpens) the tract conveyed 
was located. . 

Were the deed a grant from Mackey himself, perhaps, in 
order to avoid a failure of the grant, and construing it most 
strongly against the grantor, it would be held to convey 
either all his interest in the large tract, or an undivided in- 
terest therein of fifteen hundred parts in eighteen hundred. 
But that rule of construction will not apply to a sheriff’s 
deed, as to which there can be no presumption of a contract 
by the owner for a conveyance. There is in the deed itself 
no sufficient certainty of description. 

2. Proceeding to consider the deed in connection with 
the other testimony given, and applying to it the maxim 
“id certum est quod certum reddi potest,’ (although we are 
not to be held as deciding that the maxim does apply to 
sheriff’s deeds,) there is still a fatal want of certainty of de- 
scription. In the first place, the large tract being sufficiently 
described, the tract conveyed is a partof it. But what part? 
how large a part? “1500 arpens more or less.” Looking 
to quantity as a means of description, we find it wholly un- 
certain. It may be 1500 arpens, it may be more, it may be 
less; and how much more or less equally uncertain. Re- 
jecting, then, the words “containing 1500 arpens, more or 
less,” because of their entire want of meaning as words of 
description, there is nothing remaining to show how large a 
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part of the 1800 arpent tract was conveyed. We only know 
that it is a part of it; but whether one arpent or 1799 ar- 
pens, or an undivided interest equal thereto, we have no 
means of knowing or ascertaining. 

But, in the second place, if 1500 arpens be regarded as a 
certain quantity, (rejecting the words “ more or less,” ) and 
we look to the words “containing 1500 arpens” as de- 
scriptive of the tract of land, (and not merely as expressing 
the number of arpens contained in a tract otherwise de- 
scribed,) then the very testimony given to show the certainty 
of the description shows that there is no tract within the 
1800 arpent tract to which the descriptive words “ contain- 
ing 1500 arpens” will apply; for the deeds to Price, Mur- 
phy, Watson, and Hartwell, convey 448 arpens, (as calcula- 
ted by the witness Cozens,) which, deducted from the 1800 
arpens, would leave 1852 arpens, and no mode of compu- 
tation shows the existence of a tract of 1500 arpens. Nor 
did the parol evidence make the description any more cer- 
tain. None of the witnesses proved that any particular tract 
of land was known by the description contained in the deed. 
They proved that the large tract was well known, and that 
it was known that some parts of it had been sold, but they 
did not prove that any part of the large tract was known 
generally by any such name or description as that contained 
in the deed. The witnesses Dent and Walton testify only 
to the “1800 arpent tract,” or “ McDaniel tract,” as well 
known. Denny stated that he would have known the land 
to be sold by the description given ; that is, he “ would have 
known it was in the 1800 arpent tract,” and Clayton testi- 
fied that the “description would have informed all the 
neighbors what was to be sold;” that after Mackey’s sales 
to Murphy, Watson and others, “the tract was often called 
the 1500 arpent tract,” and also “the 1800 arpent tract,” 
and sometimes “ the 2200 arpent tract,’ thus showing that 
there was no certain name by which the tract was known 
such as the description contained in the deed. 
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This case differs from all those cited, but it is not thought 
necessary to go over them and point out the differences. 
Judgment affirmed. Judges Dryden and Bay concur. 





CaTHARINE M. Coox, Appellant, v. Artur W. ELLIiort, 
Respondent. 


Statute of Frauds—Contract—Consideration.—A promise to pay the debt of an- 
other, although in writing, must be founded upon a sufficient consideration. 


Appeal from St. Louis Common Pleas Court. 
Rankin and Knox & Smith, for appellant. 
R. 8S. Hart, for respondent. 


Bay, Judge, delivered the opinion of the court. 


This was a suit instituted in the St. Louis Court of Com- 
mon Pleas, to recover of the defendant upon his written 
undertaking to pay the debt of another, which undertaking 
is in the words and figures following, to-wit : 


“St. Louis, April 28, 1858.—I hereby agree to pay, or 
cause to be paid, to C. M. Cook or order, two promissory 
notes, given by one John Sigerson & Bro., dated Cincinnati, 
December 15 and 16, 1857; one for three hundred and 
eighty-seven dollars and eighty-six cents, payable to order 
of C. M. Cook, one year from date; the other for two 
hundred and fifty-four dollars and twenty-five cents, payable 
to the order of John Sayers, due one year from date, on the 
following conditions, that I remain owner and in possession 
of the Sigerson nursery stock at maturity of said notes.— 
A. W. Elliott.” 


The petition alleges that at the maturity of said notes 
Elliott was the owner and in the possession of the Sigerson 
nursery stock, which is not denied by the answer; also, that 
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said defendant received a good and valuable consideration 
for his said undertaking, which is denied by the answer. 

The defendant in his answer states, that he never received 
from Sigerson & Bro., or from plaintiff, any consideration 
whatever for said promise. 

Upon the trial plaintiff read in evidence the Sigerson 
notes and the obligation of defendant, and also two letters 
of defendant, addressed to J. S. Cook, one dated October 
20, 1858, and the other May 24,1859. No other evidence 
was given, and the court, at the instance of defendant, in- 
structed the jury that upon the evidence in the case the 
plaintiff was not entitled to recover; whereupon plaintiff 
took a non-suit with leave, &c. 

We are of opinion that the instruction was properly given, 
for the evidence, as preserved in the bill of exceptions, fails 
to disclose any consideration whatever for defendant’s prom- 
ise to pay the debt of Sigerson & Bro. It is insisted by ap- 
pellant in her brief that the instrument sued on is a note or 
obligation, which imports a consideration, and comes within 
the rule laid down by this court in Caples v. Branham, 20 
Mo. 244. Wecan see, however, no analogy between the 
two cases. In Caples v. Branham, the action was founded 
on a subscription paper, signed by defendant and others, by 
which defendant agreed to pay to the trustees of a church 
$100, for the purpose of building school houses; and this 
court held, that it was a note for the payment of money, 
and imported a consideration. But the case at bar is founded 
on a written promise or contract to pay the debt of another, 
which is of no force whatever unless based upon a good and 
valid consideration. 

The other judges concurring, the judgment of the court 
below will be affirmed. 
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BENJAMIN H. MItzs e¢ al., Respondents, v. Steamboat Diur- 
NAL, Appellant. 


Boats and Vessels—-Transportation.—The statute, R. C. 1855, p. 804, § 1, s.d. 
4, gives a lien upon a boat for damages arising from the non-performance 
or mal-performance of a contract for towing. 


Appeal from St. Louis Circuit Court. 


A. M. & S. H. Gardner, attorneys for respondents. 
Voorhis, attorney for appellant. 


The following instructions were given and refused : 

“If the jury believe, from the evidence, that the bow-dock 
in question was lost to the plaintiffs by reason of the negli- 
gence or carelessness of the officers and crew of the defend- 
ant, either in fastening the bow-dock to the steamboat 
‘Diurnal,’ or in turning the same, or in the manner in 
which it was left; or that they failed to deliver the said 
bow-dock at the upper ferry landing, as they had agreed to 
do, by reason of any carelessness or negligence on the part 
of the officers and crew of said boat, by which said bow-dock 
was lost to the plaintiffs, then the jury will find for the 
plaintiffs, and assess the damages at the value of said dock 
at the time it was taken in tow by said defendant, and in- 
terest on the same from the commencement of this suit. 

‘“‘Tf the jury find, from the evidence, that the bow-dock 
in question was sunk and lost while being towed by defend- 
ant for hire, and that such loss was occasioned by any want 
of skill, care, or attention, on the part of the officers or crew 
of defendant; or if they find that said dock might have 
been saved, after it was sunk, by reasonable care, skill, and 
attention on the part of the officers and crew of defendant, 
then the jury should find for the plaintiffs.” 

The defendant excepted to these instructions. 

The defendant asked and was allowed the following in- 
structions ; 

“Tf the jury believe, from the evidence, that the dock in 
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question was made fast to the ‘ Diurnal,’ under the super- 
intendence and by the direction of Patton, and that it sunk 
and was lost by reason of its being improperly secured, 
through his improper directions in reference thereto, then 
they must find for the said steamboat, defendant herein. 

“Tf the jury believe, from the evidence, that the captain 
of the defendant agreed to tow said bow-dock only on con- 
dition that it could stand towing, and that Patton, who 
had said dock in charge, if they find that he did so have it 
in charge, assured him that such was the case; and if they 
further find that Patton, in making such assurances, mis- 
represented the facts in reference to such dock, and that the 
sinking of the said dock resulted from the fact that it was 
not in such condition as to stand towing, then the jury must 
find for the said steamboat, defendant.” 

The ruling of the court was excepted to. 

The defendant asked and was refused the following in- 
structions : 

“The jury are instructed, that by agreeing to tow said 
dock defendant did not become an insurer thereof; and al- 
though the jury find that said dock was lost while being 
towed by defendant, they must find for defendant, unless 
they further find that such loss was solely occasioned by 
carelessness or negligence on the part of the defendant, her 
officers and crew. 

“The jury are instructed, that by agreeing to tow said 
dock defendant did not become an insurer thereof; and al- 
though the jury find the said dock was lost while being 
towed by defendant, they must find for defendant, unless 
they further find that the plaintiffs exercised and availed 
themselves of all the means within their power to save said 
dock after it became endangered ; in other words, plain- 
tiffs are not to stand by and see the destruction of their 
property without making any effort to save the same, and 
then be permitted to charge defendant therefor. 

“If the jury believe, from the evidence, that after the 
sinking of said dock and its being made fast to the ‘ Ex- 
38—VOL. XXXIV. 
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celsior,’ it could have been saved by exertions on the part 
of Patton and those having it in charge, and that they 
failed to make such exertions, then they must find for the 
defendant. 

“If the jury believe, from the evidence, that after the sink- 
ing of said dock and its being made fast to the ‘ Excelsior,’ it 
could have been saved by the use, on the part of Patton and 
those having it in charge, of ordinary care and exertion, 
and that they failed to use such ordinary care and exertion, 
they must find for the defendant. 

“If the jury believe, from the evidence, that the dock in 
question was in the possession of David Patton at the time 
of its sinking, and that the contract for towage was entered 
into between him and the officers of the ‘ Diurnal,’ on ac- 
count of said Patton, and that said Patton in making said 
contract was acting on his own behalf, and not on behalf of 
or as the agent of the owners of said dock, then the plain- 
tiffs are not the proper parties to this suit, and the jury must 
find for the defendant.” 


Bates, Judge, delivered the opinion of the court. 


This was a suit by Miles & Co., the owners of a bow-dock, 
(which is understood to be a small floating dock, used to 
raise the bows of steamboats so as to permit certain repairs 
to be made,) against the steamboat Diurnal, for the mal- 
performance of a contract to tow the dock from one point 
at the steamboat landing, in the city of St. Louis, to an- 
other, in which the plaintiffs charged that the towing was 
done so carelessly and negligently that the dock was sunk 
and lost. It appeared at the trial that immediately upon the 
steamboat starting with the dock, to tow it, the dock be- 
came filled with water and floated down stream, and was 
there, by the crew of the defendant, tied by a long rope to 
the stern of another steamboat, which was lying at the land- 
ing, and was left in that condition in the stream, full of 
water and partially sunk ; and that neither party made any 
further attempt to save it. Verdict and judgment were 
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given for the plaintiffs, from which the defendant appealed 
to this court, and here makes the following points : 

1. That the contract for towing the dock was not a con- 
tract of affreightment, nor a contract touching the trans- 
portation of property. 

The statute gives a lien for the mal-performance of either 
of these contracts, and, therefore, obviously intended by the 
contract touching the transportation of property something 
more, or different from the contract of affreightment ; and 
the term used is so broad as literally to include transporta- 
tion in any manner whatever, and no just reason is per- 
ceived for supposing that the Legislature intended to except 
transportation by towing. 

2. That the plaintiffs are not proper parties to the action, 
because the contract was made with one Patton, as the prin- 
cipal, and not as agent of the plaintiffs. 

This objection cannot be sustained, because the answer 
admits that the contract was made with “ one David Patton, 
servant and agent of the plaintiffs.” 

3. That the loss of the dock was caused by the misconduct 
of Patton, the plaintiffs’ agent. Of this defence the defend- 
ant had, by the instructions given, the full benefit. It would 
have been improper in the court to instruct the jury that 
the plaintiffs, after the accident happened, were bound to do 
any specified acts. 

4. That the master of the defendant was deceived by 
Patton as to the condition of the dock, there being some 
water in it. 

The instructions gave the defendant the full benefit of this 


defence. The judgment is affirmed. Judges Bay and Dry- 
den concur. 


—__+e#86e,r—- 


Louts A. LABEAUME, Respondent, v. Wm. A. NELSON, 
Appellant. 


Forcible Entry and Unlawful Detainer.—It is the duty of the court to enter 
judgment for double the amount of damages assessed by the jury. (R. C. 
1855, § 22, p. 791.) 
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Labeaume v. Nelson. 


Appeal from St. Louis Land Court. 
E. T. Farish, attorney for respondent. 








Krum & Harding, attorneys for appellant. 
Bates, Judge, delivered the opinion of the court. 


This is an action for unlawful detaincr. Upon the trial 
in the Land Court, upon an appeal taken to that court, 
after the plaintiff had given in evidence a lease of the prem- 
ises from the plaintiff to the defendant, which expired on 
the first day of March, 1860, and a notice given on the sixth 
of March to the defendant to quit forthwith, the defendant 
introduced a witness, who testified, that between the first 
and the fifth of March, 1860, the plaintiff called at the 
premises and left a message, that if defendant would accept 
a lease of the premises for five years upon the same terms 
as the original lease, he could have them at the same rate 
specified in the lease; but if defendant kept them for a 
shorter time he would have to pay at the rate of eighteen 
hundred dollars per year. The witness reported the mes- 
sage to the defendant, and the proposition of plaintiff was 
not accepted. No instructions were asked, and there was a 
judgment for the plaintiff. The judgment was for double 
the amount of the damages assessed. There was no error 
in thus doubling the damages. The statute requires it. 
(R. C. 1855, § 22, p. 791.) There was no evidence tending 
to prove a contract between the parties for a new letting. 

Judgment affirmed. Judges Bay and Dryden concur. 
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Notre.—The following cases were affirmed :—James C. Hale et al., Defend- 
ants in Error, v. Benjamin S. Winn et al., Plaintiffs in Error; James Judge, 
Appellant, v. Francis Leclair, Respondent; Judd & Leeds, Appellants, v. C. 
A. Heineke et als., Respondents ; Jno. P. Moore, Plaintiff in Error, v. Thos. 
J. Albright et al., Defendants in Error; Francis Duffy, Respondent, v. Bridg- 
et Farrell et al., Appellants; Thos. G. Gaylord et al., Respondents, v. Thos. 
A. Reese et al., Appellants. The case of State, to use of A. W. Elliot, Plain- 
tiffin Error, v. Aug. F. Shapleigh et als., Defendants in Error, was reversed 
and remanded. 


























A 
ACTION. 


1. Dower—Where the alienees of the husband have subdivided the land, which 
is held in several parcels, the dower of the widow shall be assigned in each 
parcel separately.—Thomas v. Hesse et al., 13. 

2. Contract.—Sub contractors, not contracting with the owner ofa building, but 
with the person with whom thie owner agreed for the construction, are not 
liable to the owner in an action for negligently and unskilfully doing their 
work, by which the owner is injured. There is no privity of contract. 
The action must be brought against the principal contractor.—Bissell v. 
Reden et al., 63. 

3. Indemnity.—In an action upon a covenant to indemnify and save harmless 
from liabilities, the plaintiff can only recover such damages as he shows he 
has actually sustained.—Ewing et al. v. Reilly et al., 113. 


ACCORD AND SATISFACTION. 
See Payment. Account. 


1. Evidence.— Where parties have, under the advice of a friend, come to a set- 
tlement of their demands, evidence that he was mistaken as to some of the 
facts is immaterial, it not appearing that the parties themselves were mis- 
taken as to any fact at the time of the settlement.—Thompson v. Bennett’s 
Adm’r, 477. 

2. Payment—-Partnership.—A creditor of a partnership may, by an agreement 
upon anew consideration, accept the responsibility of one or more partners 
in lieu of the firm’s liability, and thus discharge the other partners. Wheth- 
er there be such an agreement, express or implied, is a question of fact to 
be determined upon a consideration of all the circumstances. The giving 
up the note of the old firm and taking a new note from the new firm, al- 
though entitled to great weight as evidence, does not raise the legal pre- 
sumption of an agreement toextinguish the debt of the partnership and dis- 
charge the liability of the other parties.—Powell v. Charless’ Adm’rs, 485. 


ACCOUNT. 


1. Note—Evidence.—Where there have been mutual accounts between parties, 
the giving of a note by one te the other is prima facie evidence of a settle- 
meat of accounts between them.—Kinman v. Cannefax, 147. 
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ADMINISTRATION. 


1. Trust.—Where a party, acting as executor de son tort, procures a lease of 
premises which had been previously held by his testator, but which had 
been forfeited for non-payment of rent, he will hold the property as trustee 
for the benefit of the distributees or representatives of the deceased.— 
Engel’s Adm’r vy. Bernicker & Wife, 93. 

2. Practice—Writ of Error.—A writ of error does not lie from the Circuit 
Court to the County Court, or court having probate jurisdiction, with re- 
spect to matters exclusively of a probate character. The proper remedy 
is by an appeal taken in accordance with the statute. (R. C. 1855, p. 1295, 
§ 2.)—North Missouri Railroad Co. v. Green’s Adm’r, 159. 

3. Judgment—Securities.—Where the administrator and his securities on his 
official bond are proceeded against under the provisions of secs. 14 and 15, 
of Art. V. of the administration act, (R. C. 1855, p. 162,) for the refusal of 
the administrator to pay money in accordance with the order of the County 
Court, the defendants cannot be permitted to show that the administrator 
had no funds in hand applicable to the demand. The administrator is bound 
by the judgmentof the County Court, and its action cannot be controverted 
in any collateral proceeding. The securities are also precluded by the 
conditions of the bond executed by them. (State to use of Griffith v. Holt, 
27 Mo. 340, affirmed.)—Taylor v. Hunt’s Ex’r et als., 205. 


ARBITRATIONS. 
See EstorreL. JUDGMENT. 


1. Award.—Mere errors of law or wrong conclusions as to facts are not suffi- 
cient to set aside an award of arbitrators; there must be corruption or par- 
tiality, or some misconduct calculated to prejudice the rights of the parties. 
The terms misbehavior and misconduct are not applicable to mere error of 
judgment, but imply an intention to do wrong.—Bennett’s Adm’r v. Rus- 
sell’s Adm’x, 524. 


ASSIGNMENT. 


1. Notice.—The debtor, in an account assigned, is entitled to credits for all 
payments properly made before notice of the assignment; the date of the 
notice fixes the liability. (S.C. 27 Mo. 487.)—Leahi et al. v. Dugdale’s 
Adm’x, 99. 

. Judgment.—The statute permitting assignments of judgments to be made 
upon the record applies only to judgments rendered by the courts of this 
State. The assignment of a judgment recovered in another State, may, be 
proven by a written instrument transferring to the plaintiff the equitable 
interest in the debt, and he may sue upon it in his own name:—Baker v. 
Stonebraker’s Adm’r, 172. 

. Agent—Payment.—A, having asuit pending against B, made an assignment 
of so much of the proceeds as would satisfy a debt due by himself to C. 
B, after having received notice _of the assignment, compromised with A 
and paid the money to the attorney of A, who applied the same according 
to the directions of A. Held, that although C had a right to control the suit, 
the attorney employed by A was not the agent of C, and that the sum paid 
was not a payment to C. (Ashby v. Winston, S. C., 26 Mo. 210.)—Ashby 
v. Winston et als., 311. 


bo 
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ASSIGN MENT— Continued. 


4. Partnership.—One partner has no power to make a general assignment of 
the partnership effects for the benefit of the creditors of the firm.—Hook v. 
Stone, 329. 

5. Road and Canal Fund—Agent—Bond.—By the general law, R. C. 1855, p. 
1363, the County Courts have no authority to apply any part of the road and 
canal fund to the purchase of a plank road already made by a corporation or 
individuals; it can apply the fund only to the construction and improve- 
ment of roads, bridges, or canals, and to ne other object. Where the Coun- 
ty Court assigned a bond, appearing upon its face to have been given for 
money borrowed of the road and canal fund in payment of an interest pur- 
chased in a plank road, the court exceeded its powers as an agent or trustee 
of said fund, and it was the duty of the assignee to see that the agent acted 
within its powers.—Rozier v. St. Francois County, 395. 

ATTACHMENTS. 


1. Bond.—The return into court by the sheriff of the bonds taken by him in 
an attachment suit, under the act of 1855, p. 247, § 29 & 30, is sufficient evi- 
dence of his approval of the bond.—State, to use of Young, v. Hesselmey- 
er, 76. 

2. Fraud.—The effects of a debtor will be subject to attachment if he convey 
or conceal, or if he be about to conceal or convey any part of his property 
with fraudulent intent to hinder or delay his creditors.—Taylor et al. v. 
Myers, 81. 

3. Sheriff:—The act of 1855, concerning the duties of marshal and sheriff in 
St. Louis county, (Acts 1855, p. 464, § 1,) only provides for claims to be 
filed by parties other than the defendant.—State, to use of Clay, v. Burtis 
et al., 92. 

4. Garnishee—Fraudulent Conveyance.—A deed of trust made by a debtor con- 
veying a stock in trade to secure notes not due, and reserving to the grant- 
ors the right to remain in possession, with the right of using and selling the 
property until the happening of soine one of the contingencies, without 
accountability to any one for the proceeds of sales made in the mean time, 
is a conveyance for the use of the grantor, and is fraudulent and void as 
against attaching creditors; and although the trustee may have taken pos- 
session of the goods, he will be held liable as garnishee to the attaching 
creditor for the property in his hands. (Bates, C. J., dissenting.) —Arm- 
strong etal. v. Tuttle et al., 482. 





fendant had fraudulently conveyed his property and effects, it must be- 
shown that the conveyance was made for a fraudulent purpose or with 
fraudulent intent; it is not sufficient that the effect of the conveyance was. 
to delay creditors.—Spencer v. Deagle, 455. 


the property attached, when and where the court may direct, the order of 
the court directing the defendant to deliver the property to the sheriff 
need not specify any place of delivery. The security on the bond is not 


upon him for the delivery of the property. (R. C. 1855, p. 247, § 29, 30, 
& p. 256, § 57, 58.)—Weed v. Dills et al., 483. 





5. Fraudulent Conveyance.—In an attachment brought on the ground that de- 


6. Delivery Bond—Practice.—Where a debtor gives bond for the delivery of 


entitled to any notice of the order of court, nor to have a demand made- 
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BANKS AND BANKING. 


1. Constitution —The act of the General Assembly of March 2, 1857, (Sess. 
Acts 1856-7, p. 14,) creating banks and branch banks, is not in violation of 
the constitutional provision forbidding the creation of more than ten banks. 
—Farmers’ Bank v. Garten et al., 119. 

2. Forfeiture—A debtor sued by one of the banks of this State cannot plead, 
in bar of the suit, that the bank has suspended payment of its liabilities in 
specie, and has thereby forfeited its charter by virtue of the provisions of 
§ 9, art. 1, of the act of incorporation. (Sess. Acts 1856-7, p. 17.) Such 
a forfeiture can only be enforced by the State ina direct proceeding for 
that purpose.—Zd. 

3. Defence.—A debtor to a bank cannot plead, as a defence toa suit by the 
bank, that it has refused to redeem its five-dollar notes in coin; or that it 
has not kept in its vaults the amount of coin required by its charter. Such 
violations of the law cannot be inquired into collaterally, but only by some 
direct proceeding on the part of the State.—/d. 

4. Interest.—Merchants’ Bank v. Sassee, 33 Mo. 350, affirmed. The banks of 
this State may, in discounting paper payable out of the county, charge a 
premium for exchange, without being guilty of usury.—/d. 

5. Illegal Banking.—The banks chartered by this State are not subject to the 
provisions of the statute against illegal banking (R. C. 1855, p. 286, by pass- 
ing the notes of the other banks of the State, although they have suspended 
specie payments. (Bates, Judge, dissenting. )—Zd. 


BANKING, ILLEGAL. 
See Banks anD BaAnkKING, 5. 


1. Bills and Notes.—The endorsee of a bill or note even with notice takes 
the instrument, subject only to such defences and equities as attach to the 
instrument itself. ‘That a corporation endorsing a note had violated the 
provisions of the act concerning illegal banking, R. C. 1855, sec. 4 and 5, 
by receiving and passing the notes of nonspecie-paying and foreign banks, 
does not affect the note itself, but is a defence only when the party is sued 
by the corporation.—Mattoon v. McDaniel, 138. 


BILLS OF EXCHANGE AND NEGOTIABLE NOTES. 


1. Interest.—A note for a certain sum, “ with ten per cent. interest thereon till 
paid,” carries interest from date. (Ayres v. Haines, 13 Mo. 252, qualified 
and explained.)—Pitzer’s Adm’r v. Barret et al., 84. 

2. Endorser.—A party endorsing a blank note cannot, as against an endorsee 
for value without notice, object that the blanks have been filled contrary to 
the agreement made between the parties.—Farmers’ Bank v. Garten et 
al., 119. 

3. Illegal Banking.—The endorsee of a. bill or note even with notice takes the 
instrument, subject only to such defences and equities as attach to the in- 
strument itself. That a corporation endorsing a note had violated the pro- 
visions of the act concerning illegal banking, R. C. 1855, § 4 & 5, by receiv- 
ing and passing the notes of nonspecie-paying and foreign banks, does not 
affect the note itself, but is a defence only when the party is sued by the 
corporation.—Mattoon v. McDaniel, 1388. 
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BILLS OF EXCHANGE AND NEGOTIABLE NOTES—Continued. 

4, Hvidence.—Where there have been mutual accounts between parties, the 
giving of a note by one to the other is prima fucie evidence of a settle- 
ment of accounts between them.—Kinman v. Cannefax, 147. 

5. Endorser—-Securities.--That the endorser of anegotiable note, for whose ac- 
commodation the note was made, had placed securities in the hands of the 
maker to meet the liability, is no defence, even in equity, to a suit by the 
holder against the endorser, after his liability has been fixed by demand and 
notice.—Dougherty v. Mackenzie’s Adm’x, 462. 

6. Notice to Endorser.--A notice to an endorser of a negotiable promissory 
note, describing the ‘note, and stating that the note has matured and not 
been paid, and that the holder looks to the endorser for payment, with in- 
terest, damages, and costs, is sufficient notice of dishonor, without alleging 
demand of payment from the maker.—Wolf’s Exec’x v. Lauman, 575. 


BOATS AND VESSELS. 


1. Charter Party--Loss.--In a charter party of a boat to run on the Missouri 
river, it was stipulated that ‘in case of loss the boat should be at the risk 
of the owners ;” held, that the loss contemplated was not the total destruc- 
tion of the boat, but such a loss as would entirely defeat the object of the 
contract, the running of the boat—Goddin v. Welton et al., 448. 

2. Covenant.—A. sold to B. a part interest in a steamboat, and covenanted to 
put B. in possession and command of the boat as captain. <A. put B. in 
possession and command, but subsequently B. was removed from his com- 
mand by the other owners, and another person placed in charge. Ina suit 
upon the covenant by B. against A., held, that A. was not bound to main- 
tain B. in his command of the boat.—McKee et al. v. Kinney, 125. 

3. Transportation._-The statute, R. C. 1855, p. 304, § 1, s.d. 4, gives a lien 
upon a boat for damages arising from the ngn-performance or mal-per- 
formance of a contract for towing.—Miles et als. v. S. Bt. Diurnal, 588. 


BONDS, NOTES, AND ACCOUNTS. 
See Assignment, 1, 5. Account. 


C 
CONFLICT OF LAWS. 
See Domicit, 1. 


CONSTITUTION. 


1. Banks.—The act of the General Assembly of March 2, 1857, (Sess. Acts 
1856-7, p. 14,) creating banks and branch banks, is not in violation of the 
constitutional provision forbidding the creation of more than ten banks.— 
Farmers’ Bank v. Garten et al., 119. 

2. Practice.—The act of May 15, 1861, forbidding the commencement of suits 

against all persons in the actual military service of the State, and requiring 

suits already commenced to be continued, is not in violation of that clause 
of the Constitution of this State forbidding all laws retrospective in their 
operation, where the cause of action originated after the passage of the 
law ; nor is such an act void, as being a denial or delay of justice. Where, 
therefore, the defendant sued upon a note made after passage of the act, 
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CONSTITUTION— Continued. 


pleaded that at the commencement of the suit he was in the service of the 
State and asked to have the suit dismissed, it was error in the court to 
strike out that portion of the answer. The issue should have been tried, 
and if found true, the suit should have been dismissed.—Bruns et al. v. 
Crawford et al., 330. 

8. Salaries—Ordinance.—The ordinance of the Convention of October 16, 1861, 
reduced the salaries of the officers therein named, for the year ending Sep- 
tember 1, 1862. The reduction was absolute, and not a mere withholding 
for a time of a portion to be made up afterwards.—State, ex rel. Miller, v. 
Auditor, 503. 

4. Stute—County—City of St. Louis—Revenue.-—The moneys acquired by a 
county from the taxation of its citizens is not the private property of the 
county, and an act of the General Assembly directing the county to appro- 
priate part of its funds to pay a portion of the police expenses of a city 
situated within its limits is not an application of property to private uses, 
and is not the taking of private property to public uses without compensa- 
tion, the Police Commissioners being an agency of the State Government 
and performing public duties.—State, ex rel. Police Commissioners, v. St. 
Louis County Court, 546. 

5. State—County—Revenue.—1. An act directing the county to appropriate part 
of its revenue, already collected, in a particular way, is not unconstitutional, 
as being retrospective in its operation. It takes away no vested right, nor 
does it impair the obligation of contracts. The acts of the Legislature pro- 
viding the objects for which county funds could be appropriated are at all 
times subject to repeal or alteration, so as to appropriate the funds in a man- 
ner, or to objects, different from those before provided. 2. Such act does 
not violate the principles of taxation laid down in the Constitution. (Ham- 
ilton & Treat v. St. Louis County, 15 Mo. 3, affirmed.) 3. A county is not 
a private corporation, but an agency of the State Government; and while 
the Legislature cannot take from the county its property, it has full power 
to direct the mode in which the property sha‘l be used for the benefit of the 
county.—Jd. 


CONTRACTS. 


1. Action.—Sub-contractors, not contracting with the owner of a building, 
but with the person with whom the owner agreed for the construction, are 
not liable to the owner in an action for negligently and unskilfully doing 
their work, by which the owner is injured. There is no privity of con- 
tract. The action must be brought against the principal contractor.—Bis- 
sell v. Roden et al., 63. 

2. Servant.—If a servant contract to serve for a year, and leave the em- 
ployment of his master before the expiration of the time, and without 
sufficient cause, he cannot recover upon the contract. A disagreement be- 
tween himself and his fellow-servants is not a sufficient cause for leaving 
his master’s service.—Aaron v. Moore, 79. 

8. Sale——The plaintiff suing for the purchase money of land sold and con- 
veyed, must show as a condition precedent to a recovery that he had con- 
veyed or caused to be conveyed to the purchaser the title or interest sold.— 
Huffman v. Ackley, 277. 
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CONTRACTS—Continued. 


4. County Court—Agent.—The County Court can only bind the county by 
doing things which the law authorizes to be done; but if the law author- 
izes the court to have work done, the obligation to pay for the work when 
done follows necessarily.—Copp v. St. Louis Co., 383. 

5. Evidence.—But where the contract was implied from the circumstances of 
the case, and the party doing the work was in the employment of a third 
party by whom he was directed to do the work, it was error to exclude 
from the jury the evidence that he was directed by such third party to 
do such work without charge.—/d. 

6. Consideration.—Any injury or inconvenience to the promisee is as sufficient 
a consideration to uphold a promise, as any benefit or advantage arising to 
the promisor.—Carr et al. v. Card et al., 513. 

7. Judgment—Joint Contractors.—A judgment against two of several joint 
debtors is no bar to a suit against the others.—Caldwell’s Assignee v. Fitz- 
patrick et al., 276. 

8. Statute of Frauds—Consideration—A promise to pay the debt of another, 
although in writing, must be founded upon a sufficient consideration.— 
Cook v. Elliott, 586. 

9. Damages.—Where one party undertakes for a valuable consideration to 
furnish another with an abstract of title, or statement of the conveyances 
and encumbrances affecting a tract of land, and incorrectly reports the quan- 
tity of land previously conveyed, he will be liable to respond in damages 
to the party who, relying upon such information, purchases the land.— 
Clark et al. v. Marshall et al., 429. 


CONVEYANCES. 


1. Dower.—Thomas v. Meier, 18 Mo. 573, affirmed. — Thomas v. Hesse et 
al., 138. 

2. Dower.—If the husband sell the land without the relinquishment of dower 
by the wife, she will be endowed in accordance with the law in force at 
the time of the husband’s conveyance. Under the statutes of 1825, the wife 
is not barred by the fact that the husband owed-debts at the date of his 
deed or time of his death, unless the claims of the creditors be properly 
enforced. A third person cannot set up the debt as a bar to the action for 
dower.—ZId. 

3. Covenant—Encumbrances— Revenue.—The covenants contained in the words 
‘grant, bargain and sell” in a conveyance of land, is a covenant against the 
encumbrances caused by the taxes assessed to the owner of the land at the 
date of the assessment. The statute (R. C 1855, p. 1320, § 18) requires 
lands to be assessed in the name of the person owning the land on the Ist 
day of February in each year; if the owner, therefore, convey the land 
after that date, he is liable upon his covenant against encumbrances for 
the tax assessed for the year.—Blossom v. Van Court, 390. 

4. Alteration.—Where title has passed by a deed, no subsequent alteration 
of the conveyance, by any one, for any purpose, can revest the grantor 
with the title.—Alexander et al. v. Hickox et al., 496. 

5. Description.—Register’s deed declared void for uncertainty of descrip- 

tion.—Zd. 
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CONVEY ANCES— Continued. 

6. Description—Execution—Shertff’s deed.—The sheriff sold and conveyed un- 
der execution a tract of land, describing it as a tract of land situate about 
six miles north-westwardly from the city of St. Louis, on the River des Peres, 
containing fifteen hundred arpens, more or less, being part of a tract of 
eighteen hundred arpens granted to James McDaniel, Feb. 1, 1798, &c., 
and adjoining land granted to Mary L. Papin; held, that the deed was void 
for uncertainty of description; but had the land been conveyed by the de- 
fendant in the execution, by the same description, the deed might have 
passed either all the interest of the grantor in the tract, or fifteen hundred 
parts in eighteen hundred. Held, farther, that the evidence did not give 
certainty to the description in the sheriff’s deed.—Clemens v. Rannells et 
al., 579. 


CORPORATIONS. 


1. By-laws.—A corporation authorized by its charter to make such by-laws 
as may be necessary to attain its objects, may also amend and change such 
by-laws so as to affect the rights of the stockholders under the previous by- 
laws.—Shrick v. St. Louis Mut. House Building Co., 423. 

2. Personal Liability of Directors—Debts.—-The debts for which the directors 
are held liable under R. C. 1845, § 26, p. 234, are the debts voluntarily 
created by the directors. A judgment against the corporation for damages 
for a loss of a steamboat, through the negligence of the agents and servants 
of the company, is not one of the debts contemplated by the statute. (Ca- 
ble et als. v. McCune et als., 26 Mo. 371, affirmed.)—Cable et al. v. Gaty 
et al., 573. 

CORPORATIONS, MUNICIPAL. 

See Constitution, 8, 4. 

1, Assessments for Improvements—Powers, compliance with—Special Tax.—In a 
proceeding by a municipal corporation, under its charter and ordinances, to 
levy a special tax or collect an assessment upon a lot owner to pay for the 
opening or improving of an adjoining street, it is not necessary for the cor- 
poration to show a strict compliance with all the ordinances directory upon 
the subject ; but the owner of a lot assessed may show any neglect of duty 
which has worked an injury to himself. (City of St. Joseph v. Anthony, 
80 Mo. 537, P. 2, affirmed.)—Risley v. City of St. Louis, 404. 

2. City of St. Louis—Charter— Proceedings to assess Special Tar.—1. The charter 
of the city of St. Louis, approved March 14, 1859, repealing the act of in- 
corporation of February 23, 1858, does not affect proceedings commenced 
under the prior charter of 1853, to assess a special tax upon lot owners to 
pay for the improvement of an adjoining street. 2. The act of February 
23, 1853, requires notice by publication of the proceedings for assessing 
such special tax to be given only-to the persons to be benefitted by the con- 
templated improvement. 3. It is not necessary that the different adjourn- 
ments of the jury, empannelled to assess the damages and benefits for the 
contemplated improvements, should appear of record. 4. The fact that 
there was no money in the city treasury to meet the appropriation made by 
the city council to pay the amount assessed against the city, cannot avail a 
lot owner against whom the special tax is assessed.—ZJd. 
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CORPORATIONS, RAILROAD. 


1. Damages—Negligence.—A party suing a railroad corporation for the killing of 
stock, must allege that the injury complained of was committed negligently 
or wilfully, or state the facts from which the law raises the inference of 
negligence or wilfulness. If these facts are not stated, the petition will be 
fatally defective on motion in arrest. (Quick v. Hannibal & St. Jo. R.R., 
31 Mo. 399; Brown v. same, 33 Mo. 309, affirmed.)—Dyer v. The Pacific 
R.R., 127. 

2. Negligence.—A petition against a railroad company for killing stock must 
either allege that the injury was caused by the negligence or wilfulness of 
the defendant, or set forth such facts as show that it is liable under the 
statute, R. C. 1855, p. 649, § 5, “Damages,” which is equivalent to the 
allegation of negligence. (See Brown v. Han. & St. Jo. R.R., 33 Mo. 309.)— 
West v. Han. & St. Jo. R.R. Co., 177. 

3. Pleading.—A petition against a railroad company which states that the de- 
fendant, whilst running its locomotive, &c., negligently, struck the cattle 
of the plaintiff, &c., shows a good cause of action at common law.—Garner 
v. Han. & St. Jo. R.R. Co., 235. 

4, Action—Negligence.--In an action against a railroad company for negligently 
killing stock, the plaintiff must prove actual negligence, or such facts as 
impose a liability under the statute. (R.C. 1855, p. 649, § 5)—Calvert v. 
Han. & St. Jo. R.R. Co., 242. 

5. Pleading.—In a suit against a railroad corporation for the transporting a 
slave without the consent of his owner, it must be averred in the petition 
that the defendant is a railroad corporation in this State. (Local Acts 1855, 
p. 169.)—Welton v. Pacific R.R., 258. 


6. Highway.—Lackland v. North Missouri Railroad, 81 Mo. 181, affirmed.— 
Lackland, Adm’r, v. N. Missouri R.R, Co., 259. « 

7. Highways—Nuisance.—A railroad having the right to use a public highway 
for the ordinary purposes of a railroad as a means of travel and transporta- 
tion, is responsible to adjoining proprietors only for using it in an illegal 
manner.—ZJd. 


COURTS. 
See JURISDICTION. 
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1. Practice— Writ of Error.—A writ of error does not lie from the Circuit 
Court to the County Court, or court having probate jurisdiction, with re- 
spect to matters exclusively of a probate character. The proper remedy is 
by an appeal taken in accordance with the statute. (R. C. 1855, p. 1295, 
§ 2.)—North Missouri Railroad Co. v. Green’s Adm’r, 159. 

2. Kansas City Criminal Court.—The act of March 23, 1868, entitled “ An act 
authorizing the holding of a criminal court in the city of Kansas,” is not a 
criminal law to be strictly construed, and establishes and gives jurisdiction 
to the ‘‘ Kansas City Criminal Court.”—State v. Ross, 336. 


COVENANT. 
See Action, 3. 


1. Boats and Vessels.—A. sold to B. a part interest in a steamboat, and cove- 
nanted to put B. in possession and command of the boat as captain. A. put 
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COVENANT—Continued. 


B. in possession and command, but subsequently B. was removed from his 
command by the other owners, and another person placed in charge. In a 
suit upon the covenant by B. against A., held, that A. was not bound to 
maintain B. in his command of the boat.—McKee et al. v. Kinney, 125. 

2. Evidence—Damages.—In a suit upon the covenants of a deed upon a failure 
of title to part of the lands conveyed, a memorandum made by the grantors 
in the deed, showing the different tracts conveyed and the price per acre 
at which the lands were sold, which memorandum was by the defendants 
handed to the conveyancer as showing the lands sold and the consideration 
paid per acre therefor, is properly admitted in evidence, to show the damage 
sustained by the grantee.—Guinotte v. Chouteau et al., 154. 

3. Encumbrances—Revenue.—The covenants contained in the words “ grant, 
bargain and sell” in a conveyance of land, is a covenant against the en- 
cumbrances caused by the taxes assessed to the owner of the land at the 
date of the assessment. The statute (R. C. 1855, p. 1820, § 18) requires 
lands to be assessed in the name of the person owning the land on the Ist 
day of February in each year; if the owner, therefore, convey the land 
after that date, he is liable upon his covenant against encumbrances for the 
tax assessed for the year.—Blossom v. Van Court, 390. 


CRIMES. 
See CriMINAL PRACTICE. 


1. Judgment.—The statute of this State which suspends all the civil rights of a 
party sentenced to the penitentiary for a term less than life, applies only to 
sentences by the State Courts.—Presbury v. Hull, 29. 

2. Burglary.—The breaking into a dwelling-house,; with intent to steal, is a 
burglary, although there be no one in the house at the time. (R. C. 1855, 
p- 5738, § 11.)—State v. Meerchouse, 344. 

8. Felonious Assault.—In an indictment for a felonious assault under sec. 85, 
p. 565, R. C. 1855, the omission to state in the indictment that the assault 
was made on purpose, and of malice aforethought, is a fatal defect for which 
the judgment should be arrested.—State v. Harris et al., 347. 


D 


INDEX. 


DAMAGES. 


1. Negligence.—In an action against a carrier, under the statute for the better 
security of life, &c., (1 R. C. 647,) if the deceased was killed by reason of 
his voluntarily taking an improper or dangerous position by which he lost 
his life, the carrier is not liable. (Dryden, J., dissenting.) —Huelsenkamp v. 
Citizens’ Railway Co., 45. 

2. Neglugence—Collision.—In action for damages arising from a collision of 
boats, if the negligence of both parties contributed to the accident, there 
can be no recovery.—Galena, Dunleith and Minnesota Packet Co. v. Van- 
dergrift et al., 55. 

8. Indemnity.—In an action upon a covenant to indemnify and save harmless 
from liabilities, the plaintiff can only recover such damages as he shows he 
has actually sustained.—Ewing et al. v. Reilly et al., 113. 

4. Negligence.—A petition agatnst a railroad company for killing stock must 
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DAMAGES— Continued. 


either allege that the injury was caused by the negligence or wilfulness of 
the defendant, or set forth such facts as show that it is liable under the 
statute, R. C. 1855, p. 649, § 5, “ Damages,” which is equivalent to the 
allegation of negligence. (See Brown v. Han. & St. Jo. R.R., 83 Mo. 309.) 
—West v. Han. & St. Jo. R.R., 177. 

5. Acteon—Negligence.—In an action against a railroad company for negli- 
gently killing stock, the plaintiff must prove actual negligence, or such 
facts as impose a liability under the statute. (R.C. 1855, p. 649, § 5.) 
—Calvert v. Han. & St. Jo. R.R., 242. 

6. Warranty.—In an action upon the warranty of title to a slave, if the slave’s 
services were worth nothing, the vendee is entitled to recover the price 
paid, his costs and expenses in taking care of the slave, and also his costs 
in defending against the paramount title if he gave notice of the suit to his 
vendor.—Johnson v. Meyers’ Exee’r, 255. , 

7. Trespass —Where the defendant’s horse and wagon by the carelessness and 
negligence of defendant’s servant, and without any fault of the plaintiff, 
ran against and injured the horse of the plaintiff, standing in the street, the 
defendant will be liable to the plaintiff for the damage done. The mea- 
sure of damage in such case will be the expenses of curing the horse of 
his injuries, the value of his services while being cured, and the difference 
between the value of the horse before the injury and after the cure.—Streett 
v. Laumier, 469. 


DEPOSITIONS. 


1. Signing —The witness may signify his assent to his testimony as writ- 
ten, by subscribing his name as well at one place as at another.—Moss v. 
Booth, 316. 

2. Certificate.—A justice’s certificate at the end of a deposition, that the wit- 
ness was sworn to testify the truth of his knowledge of the matter in con- 
troversy in the cause; that he was examined and his examination was 
reduced to writing, and subscribed by him in the presence of the justice, at 
the time and place in the notice annexed mentioned, complies with the 
statute. (R. C. 1855, p. 656, § 22.)—Jd. « 

8. Practice—Rules.—Courts may adopt any rules of practice not in conflict 
with the law. There is no error in refusing to entertain formal objections 
to depositions, exceptions not having been filed within the time limited by 
rule of court.—Brooks v. Boswell, 474. 


DIVORCE. 


1. Pleading.~<A petition for divorce, which states, in the words of the statute, 
that the defendant was, at the time of the marriage, and still is, impotent, 
and also adds the particular cause of impotency, is sufficient—Kempf v. 
Kempf, 211. 

2. Pleading.—One or two unconnected acts cannot be pleaded as showing that 
the plaintiff is entitled to divorce on the ground that the defendant has 
offered such indignities as to render his condition intolerable. One or more 
acts of drunkenness would not produce that condition, habitual drunkenness 
for the space of two years being one of the causes of divorce declared by the 

statute.—/d. 
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DOMICIL., 


1. Revenue.—The personalty of a deceased is taxable in the domicil in which he 
resided at the time of his death, and not in that of his personal representa- 
tive.—Stephens, Adm’r, v. The Mayor of Booneville, 323. 


DOWER. 

1. Title.—The widow is entitled to dower in the lands which her husband 
held under an inchoate title, although he may have conveyed it prior to the 
confirmation ; and, to the extent of her dower, the widow is the representa- 
tive of the claimant —Thomas v. Hesse et al., 18. 

2. Conveyance.—Thomas v. Meier, 18 Mo. 578, affirmed.—/d. 

8. Conveyance.—If the husband sell the land without the relinquishment of 
dower by the wife, she will be endowed in accordance with the law in force 
at the time of the husband’s conveyance. Under the statute of 1825, the 
wife is not barred by the fact that the husband owed debts at the date of his 
deed or time of his death, unless the claims of the creditors be properly 
enforced. A third person cannot set up the debt as a bar to the action for 
dower.—/d. 

4. Action.—Where the alienees of the husband have subdivided the land, 
which is held in several parcels, the dower of the widow shall be assigned 
in each parcel separately.—Zd. 

5. Quarantine—Election.—The widow electing to take a child’s share, under 
the statute, R. C. 1855, p. 670, § 11, is to be considered as doweress, 
and is entitled to her quarantine until her share of the estate be properly 
assigned to her. If the rents of the mansion-house of the deceased, or of 
the plantation thereto belonging, be collected by the administrator, the widow 
is entitled to demand the same up to the date of the assignment of the 
dower by partition. (R. C. 1855, p. 670, § 21, and R. C. 1855, p. 166, § 14.)— 
Orrick and Wife v. Robbins’ Adm’r, 226. 

6. Assignment—Partition—The setting off a child’s share in partition to the 

widow is an assignment of dower.—Zd. 

Messuage and Plantation.--The widow is entitled to her quarantine of the 

whole of the farm or plantation upon which the mansion-house of the 

deceased was situated. If part of the same have been rented by the hus- 
band to a tenant, she is entitled to a share of the rents equal to her propor- 
tion of the estate until the expiration of the tenant’s term; from that time 

she is entitled to the whole rent until dower be assigned. (R. C. 1855, p. 

672, § 21.)—IJd. 


hy 
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EJECTMENT. 
See Conveyances. Lanps anp Lanp TITLeEs. WILLS. 


1. Judgment.—In ejectment, a judgment for the recovery of land, to which 
the plaintiff did not show himself entitled, is erroneous. — Fenwick v. 
Gill, 194. 

2. Trespass on Close.—An action of trespass on close can only be maintained 
where the plaintiff is in the actual or constructive possession of the land 
upon which the trespass is committed. If the defendant be in the actual 
possession, the remedy is by ejectment, in which action plaintiff may re- 
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EJECTMENT—Continued. 


cover damages for the waste and injury, as also the rents and profits. (R. 
C. 1855, p. 692, § 18.) Bay, J., dissenting.—Cochran v. Whitesides, 417. 


EQUITY. 


1. Trusts.—An agent who buys with his own funds, at a public sale by third 
parties, the reversionary estate in the lands of his principal, will not be held 
a trustee for his principal unless he purchased under an agreement to that 
effect.— Kennedy v. Keating et al., 25. 

2. Specific Performance—Mistake.—In a suit for the specific performance of a 
contract for the sale of land, a mistake in the description may be pleaded, 
and proved by either party.—Abbott v. Dunivin, 148. 

3. Injunction—Execution— Where an officer under an execution against A. 
seized personal property as belonging to A., which was replevied by B., 
and at the trial of the replevin judgment was given in favor of the officer 
against B. and his securities in the replevin bond for the full value of the 
property seized,and B. afterward procured from A. an assignment of the 
surplus fund remaining after paying the execution and costs ; held, that B. 
had no equity to enjoin the officer from collecting the full amount of the 
judgment rendered in his favor. (Bay, J., dissenting.) —Hohenthal et al. v. 
Watson et al., 183. 

4, Life Estate—Remainderman.—Where the owner of the life estate in per- 
sonal property so deals with it as to endanger the estate of those in re- 
mainder, a court of equity will require the owner of such life estate to give 
security against loss to those in remainder.—Leweys’ Curators v. 
367. 
Substitution.— Where the owner of the life estate in a slave sold him for 
his full value, and took the note of the purchaser, a court of equity, upon 
application of those in remainder, will consider the note, or the proceeds 
thereof, as a substitution for such slave, and will cause the same to be 
secured for the benefit of the remaindermen.—Zd. 


ESTOPPEL. 


See LANDLORD AND TENANT. JUDGMENTS. ADMINISTRATION, 6. 


? 


or 


1. Judgment—Record.—Where the record of a judgment recovered in another 
State shows that the defendant voluntarily entered his appearance by attor- 
ney, he will not be permitted, in a suit upon the judgment, to disprove the au- 
thority of the attorney ; the record is conclusive upon him. (Warren v. 
Lusk, 16 Mo. 102, affirmed.)—Baker v. Stonebraker’s Adm’r, 172. 


2. Partition.—If the proceedings and judgment in partition be absolutely 
void as to any one claiming an interest in the land, he cannot subsequently 
claim the benefit of the judgment, nor have any share of the proceeds of 
sale received by the other parties; if the judgment be void, it does not 
affect his title. (Gravier v. Ivory, p. 522.)—Ware’s Adm’r v. Lisa, 505. 

3. Judgment—Fraud—Evidence.—The defendant in the judgment is concluded 
thereby, and he cannot under the allegation that the judgment was obtain- 
ed by fraud, re-open the issues determined by that judgment, and give 
testimony to impeach that given upon the trial.—Field et al. v. Sanderson’s 
Adm’x, 542. 
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EVIDENCE. 


1. Larceny.—Upon the trial of an indictment for larceny, evidence of the 
commission of a separate and distinct larceny from that charged is inad- 
missible.—State v. Goetz and Martin, 85. 

2. Practice.—The rule in criminal cases, that if there be a reasonable doubt 
of the guilt of the defendant the jury should acquit him, has no application 
to civil suits —Williams v. Watson, 95. 

3. Note.—Where there have been mutual accounts between parties, the giving 
of a note by one to the other is prima facie evidence of a settlement of 
accounts between them.—Kinman v. Cannefax, 147. 

4. Covenant—Damages.—In a suit upon the covenants of a deed upon a failure 
of title to part of the lands conveyed, a memorandum made by the grantors 
in the deed, showing the different tracts conveyed and the price per acre 
at which the lands were sold, which memorandum was by the defendants 
handed to the conveyancer as showing the lands sold and the consideration 
paid per acre therefor, is properly admitted in evidence, to show the damage 
sustained by the grantee.—Guinotte v. Chouteau et al., 154. 

5. Practice—Pleading.—In an action of trespass de bonis asportatis, in which the 
petition alleges and the answer denies the ownership of the plaintiff, the 
defence, that the sale under which the plaintiff claims was made to defraud 

' ereditors, and was therefore void, need not be specially pleaded ; and evi- 
dence supporting such defence is relevant to the issue made.—Greenway v. 
James, 326. 

6. Privileged Communications—The communications made by a party to one 
who generally acted as his attorney, but who, at the time the statements 
were made, was acting as attorney for other persons, are not privileged.— 
Wilson et als. v. Godlove et als., 337. 

7. Contract.—But where the contract was implied from the circumstances of 
the case, and the party doing the work was in the employment of a third 
party by whom he was directed to do the work, it was error to exclude 
from the jury the evidence that he was directed by such third party to 
do such work without charge.—/d. 

8. Limitations.—Where the plaintiff seeks to avoid the bar of the statute of 
limitations by proof of payments within the time limited, it is not necessary 
that the evidence of such payments should be in writing.—Inhabitants of 
Bridgeton v. Jones et al., 471. 

9. Criminal Practice.—Upon the trial of a defendant for larceny, the fact that 
part of the stolen property was found upon the person of one who was en- 
gaged inacommon design, aiding and abetting the defendant, is competent 
evidence.—State v. Wohlman, 482. 

10. Bond recitals —The value of the property attached, recited in the bond 
for its delivery, is prima facie evidence of the value against the obligors.— 
Weed v. Dills et al., 483. 

11. Crime—Sanitty.—It is a presumption of law that the party indicted for a 
crime is sane, and the burden of proof is upon the defendant to show that 
he was insane at the time of the commission of the crime charged.— State 
v. McCoy, 531. 


EXECUTIONS. 


See Equiry, 3. 
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EXECUTIONS—Continued, 


1. Sale—Notice—The purchaser of personal property at a sale by a constable 
under execution, need only show a valid execution and a sale under it. 
Whether the constable gave the requisite notice of sale or not, will not 
affect the purchaser’s title—Hendrickson, Adm’x, v. St. Louis & Iron 
Mountain R.R. Co., 188. 

2. Return.—A return to an execution not authenticated by the signature of 
the officer is not a proper return.—Bennett’s Adm’x v. Vinyard, 216. 

8. Officer.—In a suit against a constable, upon his liability at the common 
law for failing to return an execution from a justice delivered to him, the 
plaintiff must show the nature and amount of the damages he has sustained. 
The sum directed to be levied by the execution is not the measure of dam- 
ages.—Id. 

4, Justices’ Courts—The act relating to executions (R. C. 1855), excepting 
sections 34-43, does not apply to executions issued by justices of the peace ; 
it applies only to writs issued by courts of record. Art. 8, § 23, and follow- 
ing, of the act relating to justices’ courts, gives a remedy against the con- 
stable for failing to return an execution, but does not fix the sum specified 
in the writ as the measure of damages.—/d. 

5. Priority—Fraud.—Where the plaintiff in an execution levied upon personal 
property, directs the sheriff to allow the defendant to retain possession, such 
execution will be constructively fraudulent and void as to subsequent exe- 
cutions levied upon the same property, which thereby obtain priority of 
payment.—Parker et als. v. Waugh, Sheriff, et als., 340. 

6. Setting aside—Practice.—An execution was issued and levied upon real 
estate, but the property was not sold at the return term of the writ. At the 
second term after the return term, the real estate was sold by the officer 
and purchased by a junior judgment creditor. After the sale, the plaintiff 
moved the court to set aside the sale and return the money paid to the 
purchaser, which motion was sustained. eld, that the court erred in so 
doing.—Shouse v. Bailey et al., 151. 


F 
FORCIBLE ENTRY AND DETAINER. 


1. Possession.—The party in actual possession of the premises, no matter how 
acquired, can maintain the action for a forcible entry and detainer, and his 
unlawful entry cannot be set off against an unlawful entry upon his pos- 
session; although the enclosures may have been removed, acts indicating 
the intention to hold will be sufficient to continue the possession.—King’s 
Adm’r v. St. Louis Gas Light Co., 34. 

Yvidence—Possession.—W hen a witness, upon his examination in chief, stated 
that he was in possession of land and had transferred that possession to the 
defendant, the defendant upon the cross-examination has the right to inquire 
into the nature of that possession, and the circumstances attending it, so 
that the court and jury may know whether the witness be correct in the 
conclusion at which he arrived in stating that he was in possession.—Coates 
v. Hopkins, 135. 

3. Possession—Title.—To authorize a recovery in the action for forcible entry 


bo 








608 INDEX. 


FORCIBLE ENTRY AND DETAINER—Continued. 
and detainer, it must appear in evidence that the plaintiff has been ousted 
from his possession of the premises claimed, and that the defendant is him- 
self in actual possession. The question of title cannot be inquired into.— 
Bell v. Cowan, 251. 

4. Possession.—-The entry upon a tract of land, and cutting timber thereupon, 
does not of itself constitute such a possession as to authorize an action of 
forcible entry and detainer.—ZJd. 

5. Tenant—Unlawful Detainer.—In an action of unlawful detainer, for detaining 
possession of the premises demised after the expiration of the term, the 
tenant cannot set up as a defence the covenants of the Jandlord in the origi- 
nal lease to renew the term, and his refusal to comply with the covenant.— 
Finney v. Cist, 303. 

6. Judgment.—It is the duty of the court to enter judgment for double the 
amount of damages assessed by the jury. (R.C. 1855, § 22, p. 791.)—La- 
beaume v. Nelson, 591. 


FRAUDS, STATUTE OF. 


1. Defence.—It is at the option of the parties to a parol contract, relating to 
the purchase and sale of land, to set up the defence of the Statute of Frauds. 
—Huffman v. Ackley, 277. 

2. Partners.—An agreement between two parties to be partners in a sale of 
merchandise, need not be in writing.—Buckner v. Ries, 357. 

3. Trusts.—The parol declaration made by a purchaser of land, held in trust 
by the vendor, that the vendor should hold the land for the benefit of the 
wife of the vendee, may be revoked at any subsequent period, and a devise 
of the land by the vendee to a third person operates as a revocation. 
(S. C. 28 Mo. 249.)—Kelly v. Johnson et als., 400. 

4. Landlord and Tenant—Tenants from year to year.—Where a tenant enters 
into possession of premises under an agreement for a lease for years, which 
is void as not being in writing, he becomes a tenant from year to year. 
Although he pay the rent monthly, that does not constitute him a tenant 
from month to month, and he cannot quit possession at the end of any 
month, and thereby discharge himself from further payment of rent.—Scully 
v. Murray, 420. 

5. Contract—Consideration.—A promise to pay the debt of another, although 
in writing, must be founded upon a sufficient consideration—Cook vy. 


Elliott, 586. 
FRAUDULENT CONVEYANCES. 


See ATTacuMEnTs, 2, 4, 5. 


G 
GUARDIAN AND WARD. 


See WITNEsS. 

1. Settlements—The law presumes that a guardian who has made a final settle- 
ment of the estate of his ward, properly accounted for all the property which 
came to his possession as guardian.—Smith et al. v. Denny et al., 219. 
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H 
HIGHWAY. 


See CorroraTiIONs, RAILROAD, 6,7. DAMAGES. 

HUSBAND AND WIFE. 

1. Practice—Separate Estate.--In a suit to charge the separate estate of a 
married woman, she cannot appear and defend by attorney ; and if she 
do thus appear, the judgment will be reversed forerror. (Claflin v. Van 
Wagoner, 32 Mo. 252, affirmed.)—Fox v. Tooke et al., 509. 


I 
INJUNCTION. 


See Equity. Exrcution. 


INTEREST. 


1. Note.—A note for a certain sum, “ with ten per cent. interest thereon till 
paid,” carries interest from date. (Ayres v. Haines, 18 Mo. 252, qualified 
and explained.)—Pitzer’s Adm’r v. Barret et al., 84. 

2. Usury.—Merchants’ Bank v. Sassee, 33 Mo. 350, affirmed. The banks of 
this State may, in discounting paper payable out of the county, charge a 
premium for exchange, without being guilty of usury.—Farmers’ Bank v. 
Garten et al., 119. 


J 
JUDGMENTS. 


1. Civil Rights —The statute of this State which suspends all the civil rights 
of a party sentenced to the penitentiary for a term less than life, applies 
only to sentences by the State Courts.—Presbury v. Hull, 29. 

2. Assignment.—The statute permitting assignments of judgments to be made 

upon the record applies only to judgments rendered by the courts of this 

State. The assignment of a judgment recovered in another State may be 
proven by a written instrument transferring to the plaintiff the equitable 
interest in the debt, and he may sue upon it in his own name.—Baker v. 
Stonebraker’s Adm’r, 172. 

Record.—Where the record of a judgment recovered in another State shows 

that the defendant voluntarily entered his appearance by attorney, he will 
not be permitted, in a suit upon the judgment, to disprove the authority of 

the attorney ; the record is conclusive upon him. (Warren v. Lusk, 16 
Mo. 102, affirmed.)—dd. 

4. Justices’? Courts.—Where a justice of the peace has jurisdiction of the par- 
ties and subject matter, and renders a judgment, the law presumes all the 
prerequisites necessary to the validity of the judgment. The errors of the 
justice must be corrected by a direct proceeding for that purpose, and can- 
not be set up in any collateral action. Hendrickson, Adm’x, vy. St. Louis & 
Iron Mountain R.R. Co., 188. 

. Ejectment.—In ejectment, a judgment for the recovery of land, to which 
the plaintiff did not show himself entitled, is erroneous. — Fenwick v. 
Gill, 194. 

6. Reversal.—Where the judgment of the inferior court is reversed by the 

Supreme Court, the plaintiff in error or the appellant is to be restored to 
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JUDG MENTS—Continued. 


all that he has lost by the original judgment, and this without any reference 
to the rights of the plaintiff in the original suit. Where the plaintiff, after 
the reversal of the judgment in his favor, voluntarily dismissed his suit, 
and the defendant sued for restoration of what he had lost by the judgment, 
an answer setting up the original claim of the plaintiff was properly stricken 
out.—Carson’s Adm’r v. Suggett’s Adm’r, 364. 

7. Practice~—Continuance.—The fact that the plaintiff in the original judgment 
has taken out execution thereupon and levied upon and advertised for sale 
the lands of the defendant situate within the jurisdiction in which the judg- 
ment was entered, affords no ground for a continuance of the suit upon 
such foreign judgment, as it shows no present defence to the action.— 
Field et al. v. Sanderson’s Adm’x, 542. 

8. Fraud—Evidence.—The defendant in the judgment is concluded thereby, 
and he cannot, under the allegation that the judgment was obtained by 
fraud, re-open the issues determined by that judgment, and give testimony 
to impeach that given upon the trial.—Zd. 

9. Joint Contractors.—A judgment against two of several joint debtors is no 
bar to a suit against the others.—Caldwell’s Assignee v. Fitzpatrick et 
al., 276. 


JURISDICTION. 


See ADMINISTRATION, 2. Courts, 2. Justices’ Courts. JupGMENT, 4. 


INDEX. 


1. Justices’ Courts.—A plaintiff may give jurisdiction to a justice of the peace 
by entering a voluntary credit upon his cause of action.—Caldwell’s As- 
signee v. Fitzpatrick et al., 276. 


JURY. 


1. Jury.—Foster v. Kirby, 31 Mo. 496; and Vaughan v. Scade, 30 Mo. 600, 
affirmed.—Aka v. Anderson, 74. 


JUSTICES’ COURTS. 


1. Appeals.—The appellant from the judgment of a justice may file an amended 
affidavit and appeal bond in the appellate court.——Williams v. Watson 
et al., 95. 

. Judgment.—Where a justice of the peace has jurisdiction of the parties 
and subject matter, and renders a judgment, the law presumes all the pre- 
requisites necessary to the validity of the judgment. The errors of the 
justice must be corrected by a direct proceeding for that purpose, and can- 
not be set up in any collateral action.—Hendrickson, Adm’x, v. St. Louis 
& Iron Mountain R.R. Co., 172. 

. Appeals.— Where the maker and endorser of a note are jointly sued, the for- 
mer may take and file the appeal both for himself and his co-defendant.— 
Morgner v. Birkhead et al., 214. 

4. Executions—The act relating to executions (R. C. 1855), excepting sections 
34-43, does not apply to executions issued by justices of the peace; it ap- 
plies only to writs issued by courts of record. Art. 8, § 23, and following, 
of the act relating to justices’ courts, gives a remedy against the constable 

for failing to return an execution, but does not fix the sum specitied in the 

writ as the measure of damages.—Bennett’s Adm’x v. Vinyard, 216. 
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JUSTICES’ COURTS— Continued. 


5. Set-off—In a suit before a justice to a set-off filed by defendant, plaintiff 
may show part payment of the claim set up by defendant.—Savage v. Allen 
et al., 224. 

6. Statement.—An account for goods sold, filed before a justice of the peace, 
is a sufficient statement of the cause of action.—Caldwell’s Assignee v. Fitz- 
patrick et al., 276. 

7. Jurisdiction.—A plaintiff may give jurisdiction to a justice of the peace by 
entering a voluntary credit upon his cause of action.—/d. 


L 
LANDLORD AND TENANT. 


See Fraups, STaTuTE oF, 4. Forciste Entry anp DETAINER, 5. 


1. Detainer by Tenant.—A tenant, holding under a lease for a definite period of 
years, which requires the landlord to pay the appraised value of the build- 
ings erected by the tenant and remaining at the expiration of the lease, can- 
not hold over the possession after the term, on the ground that he has not 
been paid such value by his landlord, unless such authority be given by the 
terms of the lease. The tenant must seek his remedy by action upon 
the lease.—Speers v. Flack, 101. 

2. Lease.—A lease of land, if no reservation be made, includes the improve- 
ments or buildings on the premises leased.—St. Louis Public Schools v. 
Holl ngsworth, 191. 

3. Covenant for rencwal.—A covenant by the landlord to renew the lease for a 
second term, does not give the tenant a right at law to retain possession 
of the premises demised after the expiration of the original term. If the 
landlord refuse to comply with this covenant, the tenant has a remedy in 
equity, or in an action upon the covenants.—Finney v. Cist, 303. 


LANDS AND LAND TITLES. 
See EsectMentT. CONVEYANCES. DoweER. 


1. Lands—Titles.—Jones v. Soulard, 24 How. (U.S.) 41, affirmed.—Page v. 
Schmidt, 473. 


LIMITATIONS. 


1. Adverse Possession.—The entry and possession of one who enters upon land 
to hold for himself, with the expectation of procuring a preemption under 
the acts of Congress, is adverse to the real owner having the title.-—Clemens 
v. Runckel, 41. 

2. Writs of Error.—Writs of error must be brought within three years from 
the date of the rendition of the final judgment, without regard to the motion 
for a new trial.—Hamm v. St. Louis Public Scliools, 181. 

8. Mortgage.—Actual possession of the mortgaged premises by the mortgagee 
continued for twenty years, without any payment of interest to the mort- 
gagor, or any thing done or said to recognize the mortgage as an existing 
encumbrance, will bar the equity of redemption. The rule applies with stilb 

greater force where the possession is by a stranger to the mortgage.—Mc- 

Nair et als. v. Lot et als., 285. 
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LIMITATIONS— Continued. 


4. Payments.—Payment of portions of the principal or interest of a debt, 
made within the time of limitation, avoids the bar of the statute.—Inhabit- 
ants of Bridgeton v. Jones et al., 471. 

5. Evidence.—Where the plaintiff seeks to avoid the bar of the statute of lim- 
itations by proof of payments within the time limited, it is not necessary 
that the evidence of such payments should be in writing.—/d. 

6. Error.—The statute (R. C. 1855, Art. XIII, § 26, p. 1290) allows three 
years toa party in which to move to set aside a judgment of a court of 
record for irregularity.—Branstetter v. Rives et al., 318. 


M 
MANDAMUS. 


1. Right to Office.—The right to an office cannot be determined upon an ap- 
plication for a mandamus to the Auditor of Public Accounts, directing him 
to issue to the relator a warrant for the salary, while another person holds 
the commission.—State, er rel. Jackson, v. Auditor, 575. 


MECHANIC’S LIEN. 


1. Title.—In a suit under a mechanic’s lien in St. Louis county, under the act 
of 1857, (Acts 1856-7, p. 668,) a judgment against the contractor will bind 
the property, and a sale will pass the title, although the owner be not party 
to the record. Those not made parties to the record may impeach the 
regularity of the proceedings.—Schaeffer v. Lohman et al., 68. 

2. Pleading—Parties.—The owner of the building is not a necessary party to a 
suit to enforce a mechanic’s lien, under the act relating to mechanic’s liens 
in St. Louis county. (Acts 1856-7, p. 668, § 8.)--/d. 

3. Judgment.—A general judgment against the owners of the building upon 
which a lien is filed for a debt of the contractor is erroneous.—Richardson 
v. George et al., 104. 

4. Practice—Pleading.—In a suit to enforce a mechanic’s lien under the 
statute, the petition must set forth the facts which show that the plaintiff 
has a lien and the right to enforce it. It must aver the filing of an account 
in the proper office, and the date of that filing; and if such averment be 
omitted, the petition is fatally defective upon motion in arrest of judgment. 
—Gault v. Soldani, 150. 

5. Parties—Pleading.—The assignee of a mechanic’s account and lien may 
sue without joining the contractor as party plaintiff. The assignee is a party 
to the contract contemplated by the statute. (Bates, C. J., dissenting. )— 
Goff v. Papin et als., 177. 


MERCHANTS. 


1. Revenue.—A tailor who keeps cloths, &c., which he makes up into clothing 
only for the personal use of his customers, is not a merchant, and is not 
required to take out a merchant’s license. (Acts 1859, p. 53, § 1, 6.)—State 
v. West, 424. 


MORTGAGE. 


1. Limitations.—Actual possession of the mortgaged premises by the mort- 
gagee continued for twenty years, without any payment of interest to the 
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MORTGAGE— Continued. 


mortgagor, or anything done or said to recognize the mortgage as an ex- 
isting encumbrance, will bar the equity of redemption. The rule applies 
with still greater force where the possession is by a stranger to the mort- 
gage.—McNair et als. v. Lot et als., 285. 

2. Satisfaction.—The assignee receiving payment of the debt or note secured 
by a mortgage or deed of trust, is the proper party to enter satisfaction 
upon the margin of the record, or execute the deed of release; and if he 
refuse so to do for thirty days after request, he will be liable to the penalty 
imposed by the statute. (R. C. 1855, p. 1091, § 22.) Bates, C. J., dissent- 
ing.—Ewing v. Shelton, 518. 


N 
NEGLIGENCE. 


See Corporations, Raitroap. Damaces. PLEADING. NUISANCE. 
Higuways. 


O 
OFFICERS. 


See ExecuTions. SALARIES. 


P 
PARTITION. 


1. Assignment._The setting off a child’s share in partition to the widow is 
an assignment of dower.— Orrick and wife v. Robbins’s Adm’r, 226. 

2. Practice—Final Judgment.—The judgment, that partition be made, is inter- 
locutory only ; the final judgment, from which an appeal lies, is the order 
of the court confirming the report of the commissioners, or directing a 
sale of the property. (R. C. 1855, p. 1122, § 68.)—Durham v. Durham’s 
Adm’r, 447. 

. Practice--Appeal.--Where the judgment of the court is for a partition of 
the property, and directs that the land be sold by the sheriff, the judgment 
is final, and the appeal must be taken at the same term at which such 
judgment is entered. An appeal taken at the succeeding term after the 
confirmation of the sheriff’s report of sale, is taken too late, and the appeal 
will be dismissed.—Zd. 

. Estoppel.—If the proceedings and judgment in partition be absolutely void 
as to any one claiming an interest in the land, he cannot subsequently claim 
the benefit of the judgment, nor have any share of the proceeds of sale 
received by the other parties ; if the judgment be void, it does not affect 
his title. (Gravier et als. v. Ivory et als., p. 522.) — Ware’s Adm’r y. 
Lisa, 505. 

. Pleading.—A petition for partition which shows that the defendant is in 
the adverse possession of the premises sought to be divided, is defective on 
demurrer.—Gravier et als. v. Ivory et als., 522. 

Co-parcener—Fraud.—The false and fraudulent representations made at a 
partition sale by one of the parceners or tenants in common will not affect 
his co-tenants, where he was not acting as their agent or representative. 
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PARTITION—Continued. 


Such representations constitute no defence to an action by the sheriff 
against the purchaser for the amount of his bid. Sed quere. In a proper 
action, will not the party making such representations be liable to the pur- 
chaser for the injury done?—Matlock v. Bigbee et al., 345. 


PARTNERSHIP. 


1. Mortgage—Note.—The personal representative of a deceased partner cannot 
foreclose a mortgage or recover on the note given by one partner to secure 
a debt of the partnership.—Lindell, Ex’x, v. Lee et al., 103. 

2. Assignment.—One partner has no power to make a general assignment of 
the partnership effects for the benefit of the creditors of the firm.—Hook v. 
Stone, 329. 

8. Agency—Power.—A power of attorney from one partner to his co-partner, 
giving him authority to manage his individual business, and also to super- 
intend the partnership business, to make such purchases as is usual to keep 
up the stock, and to renew notes in bank, will not authorize such co-partner 
to make a general assignment of the partnership property.—/d. 


INDEX. 





4. Action—Where there is but one item of account unadjusted between 
partners, it may be settled in an action at law.—Buckner v. Ries, 357. 


5. Dissolution.—The introduction of a new member into a partnership dis- 
solves the pre-existing partnership, and puts an end to the joint powers 
of the partners; but, for the purpose of collecting the debts and settling 
the affairs of the concern, the partnership still exists.— Mudd et als. v. Bast 
et als., 465. 

6. Extra Services.—Without an express agreement, one partner cannot charge 
the firm or his co-partner anything for the extra value of his personal ser- 
vices over those of his co-partner.—Bennett’s Adm’r v. Russell’s Adm’x, 524. 

PAYMENT. 

See Accorp, 2. 

1. Agent.—A, having a suit pending against B, made an assignment of so much 
of the proceeds as would satisfy a debt due by himself to C. B, after 
having received notice of the assi:inment, compromised with A and paid 
the money to the attorney of A, who applied the same according to the 
directions of A. Held, that although C had a right to control the suit, the 
attorney employed by A was not the agent of C, and that the sum paid was 
not a payment to C. (Ashby v. Winston, S. C., 26 Mo. 210.)—Ashby v. 
Winston et als., 311. 

2. Application.—Payments made by a debtor are to be applied to debts due at 
the time of payment, rather than to those not due, unless he otherwise 
direct.—Cloney et als. v. Richardson, 370. 

PRINCIPAL AND AGENT. 

See Payment, 1. 

1. Agency—Power.—A power of attorney from one partner to his co-partner, 

giving him authority to manage his individual business, and also to super- 

intend the partnership business, to make such purchases as is usual to keep 
up the stock, and to renew notes in bank, will not authorize such co-partner 
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PRINCIPAL AND AGENT—Conlinued. 


to make a general assignment of the partnership property.-Hook v. 
Stone, 329. 

2. Road and Canal Fund—Bond.—By the general law, R. C. 1855, p. 1863, 
the County Courts have no authority to apply any part of the road and 
canal fund to the purchase of a plank road already made by a corporation or 
individuals; it can apply the fund only to the construction and improve- 
ment of roads, bridges, or canals, and to no other object. Where the Coun- 
ty Court assigned a bond, appearing upon its face to have been given for 
money borrowed of the road and canal fund in payment of an interest pur- 
chased in a plank road, the court exceeded its powers as an agent or trustee 
of said fund, and it was the duty of the assignee to see that the agent acted 
within its powers.—Rozier v. St. Francois County, 395. 


PRACTICE, CIVIL. 
PLEADINGS. 
See Divorce, 1. 


1. Parties.—The owner of the building is not a necessary party to a suit to 
enforce a mechanic’s lien, under the act relating to mechanics’ liens in St. 
Louis county. (Acts 1856-7, p. 668, § 8.)—Shaeffer v. Lohman et al, 68. 

2. Bond—Parties.—Two or more joint obligees having a joint interest, must 
join as plaintiffs ; but where the bond is taken to the State for the benefit of 
parties having separate interests, they need not be joined as parties to whose 
use the suit is brought. If the petition do not show the interest, the defect 
cannot be reached by demurrer or motion in arrest of judgment; but the 
joinder or nonjoinder may be taken advantage of at the trial.—State, to use 
of Young, v. Hesselmeyer et al., 76. 

3. Misnomer.—The misnomer of the defendant does not avoid the process if 
he be served, and the defendant cannot in any collateral action take advan- 
tage of the error.—State, to use of Clay, v. Burtis et al., 92. 

4, Causes, several.—A plaintitfhaving several causes of action may unite them 
in one suit, but must state the several causes in separate counts. If several 
causes of action be combined in one count, the error will be fatal on demur- 
rer, or motion in arrest of judgment.—McCoy, Guard., v. Yager et al., 134. 

. Admissions.—It is too late to urge in the appellate court, after the parties 
have gone to trial upon the pleadings as presenting issues, that the matters 
were not in issue, but were admitted by the pleadings,—Bowman, Guard’n, 
&c., v. Stiles et al., 141. 

. Trial.—A party cannot be permitted at the trial to contradict the facts as 
set up by his pleading.—Bruce, to use of Pullis, v. Sims et al., 246. 

. Admission.—An answer to a petition upon a lost note, denying the execu- 
tion of any such note as described, but stating that the defendant executed a 
note which by its description is the same as described in the petition, with 
an additional description, thereby admits the execution of the note sued 
upon.—/d. 

8. Mechanic’s Lien.—In a suit to enforce a mechanic’s lien under the statute, 

the petition must set forth the facts which show that the plaintiff has a lien 

and the right to enforce it. It must aver the filing of an account in the 
proper office, and the date of that filing; and if such averment be omitted, 
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the petition is fatally defective upon motion in arrest of judgment.—Gault 
v. Soldani, 150. 

9, Petition—Contract.—A petition alleging the delivery of railroad ties ata 
railroad, and that the defendants, who were contractors for building the 
road, received said ties, and converted them to their own use in the con- 
struction of the road, sufficiently sets forth a contract binding upon the de- 
fendants.—Miller v. Duff et al., 167. 

10. Mechunic’s Lien—Parties.—The assignee of a mechanic’s account and lien 
may sue without joining the contractor as party plaintiff. The assignee is 
a party to the contract contemplated by the statute. (Bates, C. J., dissent- 
ing.) —Goff v. Papin et als., 177. 

11. Slave—Freedom.—A petition filed by one held as a slave, praying leave to 
sue for his freedom in forma pauperis, is an ex parte proceeding, and cannot 
be treated as a pleading setting forth a cause of action which entitled the 
petitioner toa judgment. The petition or declaration must show upon 
what ground the plaintiff claims his freedom.—Joshua, (col’d,) v. Purse et 
al., 209. 

12. Surplusage.—If the petition set forth a good cause of action at common 
law, other irrelevant allegations may be disregarded, or stricken out as sur- 
plusage.—Garner v. Hannibal & St. Jo. R.R. Co., 235. 

13. ELvidence.—In an action of trespass de bonis asportatis, in which the peti- 
tion alleges and the answer denies the ownership of the plaintiff, the de- 
fence that the sale under which the plaintiff claims was made to defraud 
creditors, and was therefore void, need not be specially pleaded ; and evi- 
dence supporting such defence is relevant tothe issue made.—Greenway v. 
James, 326. 

14. Slave, transporting of.—In a suit against a railroad corporation for the trans- 
porting a slave without the consent of his owner, it must be averred in the 
petition that the defendant is a railroad corporation in this State. (Local 
Acts 1855, p. 169.) —Welton v. Pacific R.R., 258. 

15. Note, Negotiable.--A petition against the endorser of a negotiable note 
must set out the facts which in law make the note negotiable. (Jaccard v. 
Anderson, 32 Mo. 188, affirmed.)—Lindsay v. Parsons et al., 422. 

16. Amendment.--Where different causes of action are severally set out in dif- 
erent counts in the petition, the dismissal as to one count is no amendment 
of the petition, and does not entitle the defendant to file another answer.— 
Weigand v. Schrick et al., 510. 

17. Partition.—A petition for partition which shows tbat the defendant is in 
the adverse possession of the premises sought to be divided, is defective on 
demurrer.—Gravier et als. v. Ivory et als., 522. 


CoNTINUANCES. 

18. Practice.—The act of May 15, 1861, forbidding the commencement of suits 
against all persons in the actual military service of the State, and requiring 
suits already commenced to be continued, is not in violation of that clause 
of the Constitution of this State forbidding all laws retrospective in their 
operation, where the cause of action originated after the passage of the 
law ; nor is such an act void, as being a denial or delay of justice. Where, 
therefore, the defendant sued upon a note made after passage of the act, 
























































INDEX. 617 


PRACTICE, CIVIL—Continvances—Conlinued. 





pleaded that at the commencement of the suit he was in the service of the 
.State and asked to have the suit dismissed, it was error in the court to 
strike out that portion of the answer. The issue should have been tried, 
and if found true, the suit should have been dismissed.—Bruns et al. v. 
Crawford et al., 880. 


19. Foreign Judgment.—The fact that the plaintiff in a foreign judgment has 
taken out execution thereupon, and levied upon and advertised for sale 
the lands of the defendant situate within the jurisdiction in which the judg- 
ment was entered, affords no ground for a continuance of the suit upon 
such foreign judgment, as it shows no present defence to the action.—Field 
et al. v. Sanderson’s Adm’x, 542. 


TRIALS. 
See DeposiTions. WITNESSES. 


20. Jssue.—The party alleging a fact is required to prove it.—Richardson v. 
George et al., 104. 

21. Evidence—Variance.—The petition against the endorser of a negotiable 
note alleged due presentment and demand of payment; the evidence upon 
the trial showed that upon diligent inquiry the maker could not be found ; 
held, that under the statute the variance was not material, the defendant 
not showing by affidavit that he was in any manner prejudiced thereby.— 
Wolf’s Exec’x v. Lauman, 575. 

22. Rules.—Courts may adopt any rules of practice not in conflict with the 
law. There is no error in refusing to entertain formal objections to depo- 
sitions, exceptions not having been filed within the time limited by rule of 
court.—Brooks v. Boswell, 474. 

23. Evidence—Objections.—The ground of objection to the admissibility of evi- 
dence must be stated in the bill of exceptions.—Miller v. Duff et al., 167. 


24. Negligence.—Negligence and unskilfulness are matters of fact, and their 
existence is a question for the jury. A court cannot direct a jury that such 
or such supposed facts show, or do not show, negligence.—Huelsenkamp v. 
Citizens’ Railway Co., 45. 

25. Evidence.—The rule in criminal cases, that if there be a reasonable doubt 
of the guilt of the defendant the jury should acquit him, has no application 
to civil suits.—Williams v. Watson et al., 95. 

26. Witness—Party.—If there be any evidence against a party defendant, the 
court has no power to submit his case to the jury separately, in order that 
he may be a witness for his co-defendants if acquitted.—Steamboat Prairie 
Rose v. Cross et al., 109. 

27. Instructions.—Instructions must not assume the existence of the facts in 
issue before the jury.—Merritt et al. v. Given et al., 98. 

28. Instructions.—An instruction must not determine an issue of fact.—Kin- 
man v. Cannefax, 147. 

29. Instructions.—Mere abstract propositions of law, not applicable to the evi- 
dence and particular case, are properly refused.—Huffman v. Ackley, 277. 


80. Znstructions.—An instruction should apply the proposition of law to the 
facts of the particular case.—Turner v. Loler, 461. 
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31. Znstructions.—An instruction should not take from the jury the determina- 
tion of the facts.—Zd. 

82. Exceptions.—The exceptions taken at the trial must be so preserved upon 
the record that the appellate court may see that the objections were pre- 
sented to the inferior court.—Bowman, Guard’n, v. Stiles et al., 141. 

33. Bill of Exceptions.—The bill of exceptions must set out the evidence as 
given atthe trial, not the mere abbreviated notes or memoranda of the 
judge.—Rhodes v. Webb, 464. 

AMENDMENTS. 


34. Pleading—Dismissal.—W here different: causes of action are severally set 
out in different counts in the petition, the dismissal as to one count is no 
amendment of the petition, and does not entitle the defendant to file anoth- 
er answer.— Weigand v. Schrick et al., 510. 

New TRIAts. 


35. New Trial_—The motion for new trial upon the ground of newly discov- 
ered evidence, must be supported by affidavits.—Leonard v. Schuler et 
al., 475. 

36. Setting aside Default.—The party applying to set aside a judgment by de- 
fault must show reasonable diligence in preparing for his defence, or a suffi- 
cient excuse for his omission to do so.—Palmer et al. v. Russell, 476. 

87. Motion to set aside Default—A ffidavit.—In an application to set aside a de- 
fault and to be permitted to answer on the ground of a meritorious defence, 
the affidavit in support of the motion must show the exercise of proper 
diligence, and also set out the nature of the defence, so that the court 
may judge of the question of merits.—Lamb v. Nelson, 501. 

38. Default—The motion to set aside a judgment by default is addressed 
very much to the discretion of the inferior court.—Kribben v. Eckelkamp, 
480. 

89. Afidavit.—On a motion to set aside a judgment for irregularity, no affi- 
davit of merits is necessary.—Branstetter v. Rives et al., 318. 

JUDGMENT. 

See JuDGMENTS. ‘PaRTITION. 2, 3. 


40. Mechanic’s Lien.—A general judgment against the owners of the building 
upon which a lien is filed for a debt of the contractor is erroneous.—Rich- 
ardson v. George et al., 104. 

41. Prayer—Judgment.—Upon a judgment by default, the relief granted by the 
judgment must accord with that prayed in the petition. (R. C. 1855, p. 
1280, § 12.)—Abbott v. Dunivin, 148. 

42. Final Judgment—Appeal.—A mere judgment “ that defendant recover of 
the plaintiff his costs” is not a final judgment from which an appeal lies. 
(Young’s Adm’r vy. Stonebraker, 33 Mo. 117.) —Smarr v. McMaster’s 
Adm’x, 204. 

43, Default.—Where the plaintiff took a judgment by default, which was 
converted into a final judgment at the second term, and afterward, at such 
term, the court, upon the application of defendant, set aside the judgment 
and allowed him to answer, if the plaintiff do not save his exceptions to the 
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action of the court, or if he proceed with the action and go to trial upon 
the issues, he will be held to have waived his rights under the former 
judgment.—Greenway v. James, 326. 

44. Error—Irregularity.—If a judgment by default in a suit not founded upon 
a bond, bill, or note, for the direct payment of money, be made final at the 
same term at which the default is entered, it will be irregular ; but the de- 
fendant seeking to take advantage of the irregularity, must make his appli- 
cation by motion in the inferior court to set aside the judgment, and not 
by writ of error or appeal to the Supreme Court. (ee Watson v. Welsh 
et al., 10 Mo. 454, et supra Branstetter v. Rives et al., 818.)—Lawther v. 
Agee, 372. 

45. Practice.—Hohenthal v. Watson, 28 Mo. 360, affirmed.—Farley et al. v. 
Bryant, 512. 

46. Irregularity —A judgment by default taken against a defendant before 
the time allowed by law to answer has expired is irregular, and a motion 
made at a subsequent term to set aside such judgment should be sustained. 
—Branstetter v. Rives et al., 318. 


‘ 


SUPREME CourT. 


47. Exceptions—The Supreme Court will not pass upon objections which 
were not presented and passed upon by the court below.—Boyse v. Burt, 74. 

48. Record,—The transcript of the record must show what were the matters 
presented to the inferior court.—Carey v. Rainey, 134. 

49. Final Judgment—Appeal.—No appeal lies until flnal judgment.—Forman’s 
Adm’r v. Bashore’s Adm’r, 245. 

50. Release of Errors—Pleading.—A replication to a plea of release of error 
must deny or confess, and avoid the acts of release set up by the plea.— 
McCutcheon et al. v. Sigerson, 280. 

51. Reversal.—The Supreme Court will not reverse a judgment for an error 
which did not injure the plaintiff in error, nor materially affect the merits of 
the action. (R. C. 1855, p. 1800, § 34.)—Johnson v. Armdall, 338. 

52. Motions—Error.—The Supreme Court in reviewing the decisions of in 
ferior courts on motions, does not require that the points of law determined 
should be specifically stated in the bill of exceptions, nor that a motion for 
a new trial should have been made.—Parker et als. v. Waugh, Sheriff, et 
als., 340 

58. Error—Plea in bar.—If the defendant after the judgment against him 
compromise with the plaintiff, that matter must be pleaded to the writ of 
error in bar of the prosecution; and if the original plaintiff fail thus to 
plead, he cannot plead such matter in bar of ‘a suit brought by the defend- 
ant, for restoration of what he lost by the original judgment.—Carson’s 
Adm’r v. Suggett’s Adm’r, 364. 

54. Verdict.—Where the jury have passed upon a question of fact, the Su- 
preme Court will not review the evidence for the purpose of determining 
in whose favor it preponderates.— Weber v. Degenhardt, 458. 

55. Setting aside Judgment.—The Supreme Court will not interfere with the 
discretion of the inferior court in refusing to set aside a judgment after a 
trial at which the defendant failed to appear, except in a very plain case.— 
Brolaski et al. v. Putnam, 459. 
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PRACTICE, CRIMINAL. 
See Crimes. EVIDENCE. 


1. Election—Where a larceny of several articles of property is charged, the 
State may elect to prosecute for some and not for all.—State v. Donne- 
gan, 67. 

2. Variance.—Proof at the trial of the stealing of a gelding will support an 
indictment for the larceny of a horse.—Z/d. 

8. Instructions—Doubt.—All that is required of the court is, that, in a suitable 
case for such an instruction, it should instruct the jury, that if upon the 
whole case they have a reasonable doubt of the guilt of the accused, they 
should acquit him. (State v. Dunn, 18 Mo. 419, s. d. 4, affirmed.)—State v. 
Crawford, 200. 

4. Slaves.—In an indictment for dealing with a slave without the consent in 
writing of his owner or master, it is sufficient to allege a single instance of 
such dealing, as by the borrowing of money of such slave and the giving 
him a note therefor. (R. C. 1855, p. 1477, § 33.)—State v. Rohlfing, 348. 

5. Indictment—Perjury.—If an indictment for the crime of perjury (R. C. 
1855, p. 599, § 1) show that the issue, as to which the defendant testified, 
was not, as a matter of law, a material issue in the cause, it is defective and 
is properly quashed.—State v. Bailey, 350. 

6. Larceny — Possession of Stolen Property—Evidence.— The possession of re- 
cently stolen property is presumptive evidence of guilty possession, and 
if unexplained by direct evidence, or by the attending circumstances, or 
by the character of the possessor, is taken as conclusive; but what is to be 
regarded as a recent possession depends so much upon the character of the 
property stolen and the circumstances surrounding each particular case, 
that no general rule can be laid down applicable to all cases alike.—State 
v. Bruin, 537. 


REVENUE. 

See CorporRaTions, MUNICIPAL. MERCHANTS. CONVEYANCES. 

1. Domicil.—The personalty of a deceased is taxable in the domicil in which he 
resided at the time of his death, and not in that of his personal representa- 
tive.—Stephens, Adm’r, v. The Mayor of Booneville, 323. 

SALARIES. 

1. Convention Ordinance.—The ordinance of the Convention of October 16, 1861, 
reduced the salaries of the officers therein named, for the year ending Sep- 
tember 1, 1862. The reduction was absolute, and not a mere withholding 
for a time of a portion to be made up afterwards.—State, ex rel. Miller, v. 
Auditor, 503. 

2. Officers.—The total compensation the judge of the St. Louis Land Court is 
entitled by the acts of the General Assembly is three thousand dollars for 
a year.—State, ex rel. Lord, v. St. Louis CogCourt, 530. 


SALES. 
See ConTRACTS. 


SECURITIES. 


a 


1. Contract.—Where a surety, with his principal, makes a direct and absolute 
promise to pay, depending upon no condition expressed in the writing, he 
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SECURITIES—Continued. 


may be sued without any previous demand upon the principal.—Carr et al. 
v. Card et al., 513. 

2. Discharge.—To discharge the security, there must be such an express or 
implied agreement between the principal debtor and the creditor, to extend 
the time of payment, as to prevent the creditor suing at once upon the 
original obligation.—Weller v. Ranson et al., 362. 

. Administration—Judgment.—Where the administrator and his securities on 
his official bond are proceeded against under the provisions of secs. 14 and 
15, of Art. V. of the administration act, (R. C. 1855, p. 162,) for the re- 
fusal of the administrator to pay money in accordance with the order of the 
County Court, the defendants cannot be permitted to show that the admin- 
istrator had no funds in hand applicable to the demand. The administrator 
is bound by the judgment of the County Court, and its action cannot be 
controverted in any collateral proceeding. ‘The securities are also pre- 
cluded by the conditions of the bond executed by them. (State to use of 
Griffith v. Holt, 27 Mo. 340, affirmed.)—Taylor v. Hunt’s Exec’r, 205. 


SLAVES. 

1. Freedom—Pleading.—A petition filed by one held as a slave, praying leave 
to sue for his freedom in forma pauperis, is an ex parte proceeding, and can- 
not be treated as a pleading setting forth a cause of action which entitled the 
petitioner to a judgment. The petition or declaration must show upon 
what ground the plaintiff claims his freedom.—Joshua, (col’d,) v. Purse et 
al., 209. 

TRESPASS. 


See CorporaTions, RAILROAD. DAMAGES. 


TRUSTS. 
See Statute or Fravups. 


oo 


1. Equity—Agent.—An agent who buys with his own funds, at a public sale 
by third parties, the reversionary estate in the hands of his principal, will 
not be held as a trustee for his principal unless he purchased under an 
agreement to that effect.—Kennedy v. Keating, 25. 

2. Administration.—Where a party, acting as executor de son tort, procures 
a lease of premises which had been previously held by his testator, but 
which had been forfeited for non-payment of rent, he will hold the property 
as trustee for the benefit of the distributees or representatives of the de- 
ceased.—Engel’s Adm’r v. Bernicker & Wife, 98. 


VENDORS AND PURCHASERS. 
See Contracts. DAMAGEs. 


1. Vendor’s Lien.—The vendor of land who has given his bond for a conveyance 
upon full payment of the notes given for the purchase money, cannot be re- 
quired to convey to an assignee of the vendee until the purchase money be 
paid, although he may have given up the notes and have accepted a new 
note from the vendee with collateral security.—Johnson v. Scott et al., 129. 

2. Fraud.—If the vendor of land fraudulently misrepresents to the purchaser 
the condition of the land so as to induce the purchase, or fraudulently 
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VENDORS AND PURCHASERS— Continued. 


conceal facts material to the purchaser, or use any artifice to mislead him 
as to its condition, the vendor will be liable to the purchaser for the dam- 
ages sustained caused by such misrepresentation, concealment, or artifice.— 
McFarland v. Carver, 195. 


WILLS. 


1. Devise.—A will made in 1824, and properly attested, provided as follows: 
“JT do nominate and appoint for my sole and only heir of all the goods, 
chattels, rights and credits, and effects, which I shall be possessed of at the 
time of my death, I do bequeath the whole unto my adopted child Sophia,” 
&c., “to inherit and enjoy all and singular the said goods, chattels, rights, 
credits and effects which I shall be possessed of at the time of my death.” 
Held, that real estate did not pass by the will.—Bowlin v. Furman, 39. 


WITNESSES. 

See Derositions. Evipence: PRAcrTICcE. 

1. Practice—Party.—If there be any evidence against a party defendant, the 
court has no power to submit his case to the jury separately, in order that 
he may be a witness for his co-defendants if acquitted.—S. Bt. Prairie Rose 
v. Cross et als., 109. 

2. Guardian and Ward.—The ward is a competent witness for the guardian, 
to prove an indebtedness due to the latter on account of the estate of the 
ward in his hands. The ward is not a party to the action, nor is the suit 
prosecuted for his immediate benefit—Bowman, Guard’n, &c., v. Stiles et 
al., 141. 


. Conveyance.—The grantor or vendor of property is not a competent witness 
to alter, change, or qualify the effect or terms of the instrument of convey- 
ance.—Bruce, to use of Pullis, v. Sims et al., 246. 

4. Interest.—Interest, in the event of the action, disqualifies not a witness, 
unless he be a party to the action, or one for whose immediate benefit it is 
prosecuted. (R. C. 1855, p. 1576, § 1, 6.)—Mudd et als. v. Bast et als., 465. 








